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I. INTRODUCTION

By way of disclosure: I am a lawyer, a Republican, a member of
the Federalist Society, and a Roman Catholic. I am a husband
and a father. Although I am an experienced litigator, and have
handled civil rights cases, I cannot hold myself out as an expert on
Constitutional litigation in general or First Amendment litigation
in particular.
I offer this paper as an output of what one might consider an intellectual hobby. My interest was sparked in large part by an excellent presentation by historian David Barton in June 2005.
Much of the following presentation is inspired by Barton's lecture
and his book, OriginalIntent,' which I highly recommend. When
one considers the religious fervor of our Founding Fathers and
their belief that religion was an indispensable support to our Republic, one is all the more disappointed by the last sixty years of
United States Supreme Court cases dealing with religion.
My purpose is to highlight some historical facts that have been
pushed aside by recent First Amendment cases, expose the antireligious tenor of those cases, and examine some effects of those
cases upon American culture.
II.
A.

RELIGIOUS FREEDOM ACCORDING TO THE FOUNDERS

OriginalIntent As a Canon of Construction:This Is How We
Construe Statutes and Contracts; Why Not the Constitution?

As every law student knows, there are "canons" of statutory
construction. That is, we lawyers observe a method of divining the
intent behind a particular legislative enactment. Similarly, when
we as lawyers or judges construe contracts, our effort is to find the
intent of the parties. Unfortunately, in the much more important
1.

DAVID BARTON, ORIGINAL INTENT (3d ed. 2002).
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context of construing our Constitution, our courts have abandoned
an orthodox methodology.
In July 1985, Attorney General Edwin Meese gave a speech before the American Bar Association in Washington, D.C., in which
he advocated "original intent" as the foundation for interpreting
2
the Constitution.
On the other side, Supreme Court Justice William J. Brennan,
Jr., among others, dismissed original intent jurisprudence as "little more than arrogance cloaked as humility." 3 Justice Brennan
advocated constitutional interpretation based upon evolving notions of human dignity, a concept that has acquired the shorthand
term, "the living Constitution." As one local pundit has joked, try
telling your bank that your mortgage is a "living document." 4
If one can compare a judge to an umpire, his job is not to make
the rules of the game, but to apply them. The fairness of the game
depends on whether he does this impartially. In our federal system, judges are supposed to apply the Constitution in a neutral
fashion. When federal judges invent rights that are not stated, or
undermine limits on federal power that are stated, they are changing the constitutional rules they are supposed to be applying.
In doing this, our Supreme Court has, in effect, amended the
Constitution without following the amendment procedures specifically established in the Constitution. By circumventing the democratic process for amending the Constitution, the Supreme
Court has accomplished political and social changes that the electorate would never have approved. 5 One example, and the focus of
this paper, is governmental restrictions on public expressions of
religious devotion.
Applying the terms of the Constitution according to original intent is not only consistent with the way legal practitioners interpret legislation and contracts, but it is the only principled means
by which the Constitution can be applied. Departure from the
Founders' intent can lead only to anarchy in our constitutional
jurisprudence, where every federal judge or Supreme Court Jus-

2. Edwin Meese, III, Attorney General, Address Before the American Bar Association
(July 9,
1985)
(transcript
available
at
http://www.fedsoc.org/Publications/TheGreatDebate/TGD-MeeseSpeech-7-9-1985.htm).
3. Justice William J. Brennan, Jr., Speech at Georgetown University: To the Text and
Teaching Symposium (October 12, 1985) (transcript available at http://www.fedsoc.org/Publications/TheGreatDebate/TGD-BrennanSpeech-10-12-1985.htm).
4. Quinn & Rose Morning Show, WPGB 104.7 FM, Pittsburgh, PA.
5.

DINESH D'SouzA, LETTERS TO A YOUNG CONSERVATIVE 123-29 (2002).
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tice feels free to interpret the Constitution according to his own
predilections.
Examining the First Amendment's freedom of religion clauses
from a viewpoint of original intent reveals that the Founders had
a much different idea about the role of religion in America than
that which is prevalent in the last sixty years of Supreme Court
jurisprudence. In today's secular culture, many of the facts underlying the Framers' intent have been lost or deemed irrelevant.
Recent Supreme Court jurisprudence on religion simply cannot be
reconciled with the original intent of the First Amendment.
B.

What the Founders UnderstoodAs the Connection Between God and Our Nation

The Founders - meaning those who signed the Declaration of
Independence, led our government under the Continental Congress, and forged our Constitution - were generally men of faith,
specifically, Christian faith. At the beginning of the Revolutionary
War, Congress designated May 17, 1776, as a national day of
prayer and fasting. 6 The Continental Congress' proclamation declared:
The Congress ... desirous ... to have people of all ranks and
degrees duly impressed with a solemn sense of God's superintending providence, and of their duty devoutly to rely.., on
His aid and direction ...do earnestly recommend ... a day of
humiliation, fasting and prayer; that we may with united
hearts confess and bewail our manifold sins and transgressions and, by a sincere repentance and amendment of life, ...
and through the merits and mediation of Jesus Christ, obtain
7
His pardon and forgiveness.
During the Revolutionary War, the British embargo against the
colonies led to a shortage of many important commodities, including Bibles. 8 A committee of the Continental Congress recom-

6. JOURNALS OF CONG. (1906), Vol. IV, 201 (Mar. 13, 1776), cited in BARTON, supra
note 1, at 99.
7.

JOURNALS OF CONG. (1905), Vol. IV, 208-09 (May 17, 1776), cited in BARTON, supra

note 1, at 99.
8. BARTON, supra note 1, at 102.
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mended that 20,000 Bibles be imported. 9 Congress agreed with
the committee and imported the Bibles. 10
As the war continued, the shortage of Bibles persisted." Congress appointed a committee to print Bibles in the colonies rather
than import them. The first English translation of the Bible ever
printed in America bore the following Congressional endorsement:
Whereupon, Resolved, That the United States in Congress assembled... recommend this edition of the Bible to the inhabitants of the United States. 12
The Founders considered it perfectly appropriate for government
to endorse and encourage the reading of the Bible.
On October 12, 1778, the Continental Congress passed a resolution explicitly endorsing religious practice:
Whereas true religion and good morals are the only solid
foundations of public liberty and happiness: Resolved, That it
be, and it is hereby earnestly recommended to the several
States to take the most effectual measure for the encouragement thereof. 13
Following Colonial victory in the Revolutionary War, Congress set
aside a time to honor God for the victory:
Resolved, That Congress will at two o'clock this day go in procession to the Dutch Lutheran Church and return thanks to
Almighty God for crowning the allied arms of the United
States and France with success by the surrender of the whole
14
British Army under the command of the Earl Cornwallis.
Benjamin Franklin, not usually considered by historians as one
of the most religious of our Founders, made the following statement at the conclusion of the Constitutional Convention:

9.

JOURNALS OF THE CONT'L CONG. (1907), Vol. VIII, 734 (Sept. 11, 1777), cited in

BARTON, supra note 1, at 103.
10. JOURNALS OF THE CONT'L CONG. (1907), Vol. VIII, 735 (Sept. 11, 1777), cited in
BARTON, supra note 1, at 103.
11. BARTON, supra note 1, at 107.

12.

JOURNALS OF THE CONT'L CONG. (1914), Vol. XXIII, 574 (Sept. 12, 1782), cited in

BARTON, supra note 1, at 108.

13. JOURNALS OF CONG. (1823), Vol. III, 85 (Oct. 12, 1778), cited in BARTON, supra note
1, at 106.
14. JOURNALS OF THE CONT'L CONG. (1823), Vol. III, 679 (Oct. 24, 1781), cited in
BARTON, supra note 1, at 107-08.
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I beg I may not be understood to infer that our general Convention was divinely inspired when it formed the new federal
Constitution ... yet I must own I have so much faith in the
general government of the world by Providence that I can
hardly conceive a transaction of such momentous importance
to the welfare of millions now existing (and to exist in the posterity of a great nation) should be suffered to pass without being in some degree influenced, guided, and governed by the
omnipotent, omnipresent and beneficent Ruler, in whom all
inferior spirits live, and move, and have their being. 15
Three days before George Washington's inauguration as the
first President under the new Constitution, the United States
Senate stated:
Resolved, That after the oath shall have been administered to
the President, he, attended by the Vice-President and members of the Senate and House of Representatives, proceed to
16
St. Paul's Chapel, to hear Divine service.
In his inaugural address to a joint session of Congress, President George Washington declared:
[I]t would be peculiarly improper to omit, in this first official
act, my fervent supplications to that Almighty Being who
rules over the universe ....
No people can be bound to acknowledge and adore the Invisible Hand which conducts the
affairs of men more than those of the United States. Every
step by which they have advanced to the character of an independent nation seems to have been distinguished by some token of providential agency .... 17
On September 25, 1789, Congress appointed a joint committee
of both houses to request that President Washington recommend
to the people of the United States a day of public thanksgiving and
prayer:
[T]o be observed by acknowledging with grateful hearts the
many signal favors of Almighty God, especially by affording

15.

5 BENJAMIN FRANKLIN, THE WORKS OF BENJAMIN FRANKLIN 162 (Jared Sparks ed.,

Tappan, Whittemore, & Mason 1837), cited in BARTON, supra note 1, at 112.
16. 1 ANNALS OF CONG. 25 (1834).
17. Id. at 27-28.
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them an opportunity peaceably to establish a Constitution of

government for their safety and happiness.

. ..18

Interestingly, Congress' request to the President for a day of national thanksgiving occurred on the very same day that Congress
gave its approval of the final wording of the First Amendment to
the Constitution, safeguarding religious freedom. Obviously, the
first Congress did not believe that creating a national day of religious observance constituted an establishment of religion, or that
explicitly endorsing religious activity was inconsistent with the
First Amendment. 19
As President, George Washington made frequent proclamations
of his religious faith. In October 1789, he declared, "while just
government protects all in their religious rights, true religion affords to government its surest support." 20 On March 11, 1792,
President Washington stated:
I am sure there never was a people who had more reason to
acknowledge a Divine interposition in their affairs than those
of the United States; and I should be pained to believe that
they have forgotten that Agency which was so often manifested during our revolution, or that they failed to consider
the omnipotence of that God who is alone able to protect
them.21
On the subject of the connection between religion and government,
Washington said:
Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable supports. In
vain would that man claim the tribute of patriotism, who
should labor to subvert these great pillars of human happiness. . . .Let it simply be asked, Where is the security for
property, for reputation, for life, if the sense of religious obligation desert... ? And let us with caution indulge the supposition that morality can be maintained without religion. ...

18.
19.
20.
Sparks
21.

Id. at 949-50.
BARTON, supra note 1, at 115.
12 GEORGE WASHINGTON, THE WRITINGS OF GEORGE WASHINGTON 167 (Jared
ed., American Stationers' Company 1838).
Id. at 222-23.
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[R]eason and experience both forbid us to expect that national
22
morality can prevail, in exclusion of religious principle.
At the same time the United States was framing its Constitution, France was going through its own revolution. But unlike the
United States, France was experiencing a growth of atheism. The
American Founders reacted with disgust. Alexander Hamilton
said:
The attempt by the rulers of [France] to destroy all religious
opinion and to pervert a whole people to atheism is a phenomenon of profligacy .... [T]o establish atheism on the ruins of Christianity [is] to deprive mankind of its best consolations and most animating hopes and to make a gloomy desert
23
of the universe.
In a similar vein, John Jay, the first Chief Justice of the United
States Supreme Court, related an encounter he had with an atheist physician in France. In response to the physician's atheism,
Chief Justice Jay said:
I very concisely remarked that if there was no God there could
be no moral obligations, and I did not see how society could
subsist without them .... And he, probably perceiving that
his sentiments met with a cold reception, did not afterwards
resume the subject. 24
Thomas Jefferson, not generally regarded as among the most religious of our Founders, nevertheless declared, "I am a real Chris25
tian, that is to say, a disciple of the doctrines of Jesus."
These are a few of the dozens of quotations collected in David
Barton's excellent book, OriginalIntent, that establish beyond argument that our Founding Fathers were men of strong religious
beliefs, that they believed Providence to be responsible for the success of the Revolution, that they considered religion to be indispensable to a free and civilized society, and that they never in22. George Washington, Address of George Washington, President of the United States
...Preparatory To His Declination 22-23 (George & Henry S. Keatinge eds., 1796), cited in
BARTON, supra note 1, at 117.
23. 21 ALEXANDER HAMILTON, THE PAPERS OF ALEXANDER HAMILTON 402-04 (Harold C.

Syrett ed., Columbia Univ. Press 1979), cited in BARTON, supra note 1, at 144-45.
24. 2 WILLIAM JAY, THE LIFE OF JOHN JAY 346-47 (J. & J. Harper 1833), cited in
BARTON, supra note 1, at 145.
25. 14 THOMAS JEFFERSON, THE WRITINGS OF THOMAS JEFFERSON 385 (Albert Ellery

Bergh ed., Thomas Jefferson Memorial Assn. 1904).
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tended the First Amendment to prohibit governmental endorsements of religion. Their religious faith is also evident in the
founding documents of our nation.
C.

Evidence of OriginalIntent from the Declarationof Independence

The Declaration of Independence contains several explicit references to Almighty God. The first paragraph of the Declaration of
Independence reads as follows:
When in the course of human events, it becomes necessary for
one people to dissolve the political bands which have connected them with another, and to assume among the powers
of the earth the separate and equal station to which the laws
of nature and of nature's God entitles them, a decent respect
to the opinions of mankind requires that they should declare
the causes which impel them to the separation. 26
In other words, the laws of nature and the laws of God entitle the
American people to a separate and equal status among the other
nations of the earth.
The second paragraph of the Declaration of Independence begins:
We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable rights, that among these are life, liberty and
the pursuit of happiness. 27
In other words, our fundamental rights as human beings come
from God, not from the English King or from any other government. After listing a series of grievances against the King of England, the Declaration of Independence closed with the following
paragraph:
We, therefore, the Representatives of the United States of
America, in general Congress assembled, appealing to the Supreme Judge of the world for the rectitude of our intentions,
do, in the name and by the Authority of the good people of
these Colonies, solemnly publish and declare that these
26.
27.

THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776).
Id. at para. 2.
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United Colonies are, and of right ought to be, free and indeAnd for the support of this Declaration,
pendent States ....
with a firm reliance on the protection of Divine Providence,
we mutually pledge to each other our lives, our fortunes, and
our sacred honor. 28
Again, the Founders, in declaring the independence of our nation and challenging the military might of the (then) strongest
country on earth, explicitly invoked the protection of God Almighty.
Of the fifty-six signers of the Declaration of Independence,
twenty-four (nearly half) held seminary degrees. 29 The men who
committed their lives, their fortunes and their sacred honor to our
nation's independence from England did not divorce their religious
views from their political beliefs.
Evidence of OriginalIntent from the Constitution

D.

Before examining the First Amendment, which obviously addresses religion, let us look .at other provisions of the United
States Constitution that refer to religion. Article II, Section 1
provides that before taking office, the President "shall take the
following oath or affirmation: - 'I do solemnly swear (or affirm)
that I will faithfully execute the office of the President of the
United States and will, to the best of my ability, preserve, protect,
30
and defend the Constitution of the United States.'
Article VI, Clause 3 of the Constitution similarly provides that
Senators and Representatives, state legislators, and all executive
and judicial officers of the federal and state governments, "shall be
bound by oath or affirmation to support this Constitution ....
What does the Constitution's reference to an oath or affirmation
tell us about the relationship between religion and government?
The most important thing the oath requirement says is that the
Founders presupposed that public officials would believe in God.
Supreme Court Justice James Iredell observed:
According to the modern [1788] definition of an oath, it is considered a "solemn appeal to the Supreme Being for the truth
28.
29.

Id. at para. 32.
David Barton, Address at National Litigation Academy, Laguna Niguel, Cal. (June

30, 2005).
30.
31.

U.S. CONST. art. II, § 1.
U.S. CONST. art. VI, cl. 3.
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of what is said by a person who believes in the existence of a
Supreme Being and in a future state of rewards and punishments according to that form which would bind his conscience
most."

32

Rufus King, a signer of the Constitution, said that by an oath,
"we appeal to the Supreme Being so to deal with us hereafter as
we observe the obligation of our oaths." 33 In his farewell address,
George Washington said, "[W]here is the security for property, for
reputation, for life, if the sense of religious obligation desert the
oaths . . . ?"34 Chancellor James Kent, sometimes called a Father
of American Jurisprudence, referred to an oath of office as a "religious solemnity" and said that to administer an oath was to "call
35
in the aid of religion."
In his opinion in People v. Ruggles, 36 Chief Justice Kent ruled
that "Christianity was parcel of the law and to cast contumelious
reproaches upon it tended to weaken .
the efficacy of oaths . .
"37

The Supreme Court of Pennsylvania coupled oaths with religious duty when it said: "Laws cannot be administered in any civilized government unless the people are taught to revere the sanctity of an oath ....
It is of the utmost moment, therefore, that
38
they should be reminded of their religious duties."
Arguing before the United States Supreme Court, Daniel Webster asserted:
"What is an oath?" . . . [I]t is founded on a degree of consciousness that there is a Power above us that will reward our
virtues or punish our vices ....
[O]ur system of oaths in all
our courts, by which we hold liberty and property and all our

32. 4 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
FEDERAL CONSTITUTION 196 (Jonathan Elliot ed., 1836) (statement of Justice James Iredell

given on July 30, 1788).
33. REPORTS OF THE PROCEEDINGS AND DEBATES OF THE CONVENTION OF 1821,
ASSEMBLED FOR THE PURPOSE OF AMENDING THE CONSTITUTION OF THE STATE OF NEW

YORK 575 (E. & E. Hosford 1821) (statement of Rufus King given on Oct. 30, 1821).
34. Washington, supra note 22, at 23.
35. JAMES KENT, MEMOIRS AND LETTERS OF JAMES KENT 164 (William Kent ed., Little,
Brown & Co. 1898), cited in BARTON, supra note 1, at 37.
36. 8 Johns. 290 (N.Y. Sup. Ct. 1811).
37. Ruggles, 8 Johns. at 290.
38. Commonwealth v. Wolf, 3 Serg. & Rawle 48, 50 (Pa. 1817).
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rights, are founded on or rest on Christianity and a religious
belief.

39

By incorporating oaths or affirmations into the Constitution, the
Founders assumed that the maker of the oath would be a person
of religious faith bound to testify honestly due to a fear of eternal
damnation.
The other important provision in the body of the Constitution
that refers to religion is found in Article VI. In full, the relevant
paragraph states:
The Senators and Representatives before mentioned, and the
members of the several State legislatures, and all executive
and judicial officers both of the United States and of the several States, shall be bound by oath or affirmation to support
this Constitution; but no religious test shall ever be required
as a qualification to any office or public trust under the
United States. 40
As historian David Barton explains, Article VI was a provision
designed to limit federal powers. 4 1 Because the First Amendment
(discussed below) was intended to leave the issue of religion to the
states, "it was therefore not within the federal government's authority to examine the religious beliefs of any candidate. '42 As
Supreme Court Justice Joseph Story explained, Article VI made it
possible, on the federal level, for Catholics, Protestants, Calvinists, Jews and even "the Infidel, [to] sit down at the common table
of the national councils without any inquisition into their faith or
43
mode of worship."
But this did not mean that the Founders considered a candidate's religious beliefs irrelevant to his qualifications for office. In
fact, there are many examples to the contrary. Noah Webster
said:
When you become entitled to exercise the right of voting for
public officers, let it be impressed on your mind that God
39. Daniel Webster, Speech in Defense of the Christian Ministry, delivered in the Supreme Court of the United States in the case of Stephen Girard's Will (Feb. 10, '1844), cited
in BARTON, supranote 1, at 37-38.
40.
41.

U.S. CONST. art. VI.
BARTON, supra note 1, at 34.

42.

Id.

43.

3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 731

(1833).
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commands you to choose for rulers just men who will rule in
the fear of God. The preservation of a republican government
depends on the faithful discharge of this duty; if the citizens
neglect their duty and place unprincipled men in office, the
government will soon be corrupted .... If a republican government fails to secure a public prosperity and happiness, it
must be because the citizens neglect the Divine commands
and elect bad men to make and administer the laws. 44
Samuel Adams, brewer and patriot, explained:
He who is void of virtuous attachment in private life is, or
very soon will be, void of all regards of this country. There is
seldom an instance of a man guilty of betraying his country
who had not before lost the feeling of moral obligations in his
private connections .... [P]rivate and public vices are in reality ... connected. . . .45
Gouverneur Morris, one of the most active members of the Constitutional Convention, said:
There must be religion. When that ligament is torn, society is
disjointed and its members perish .... [T]he most important
of all lessons is the denunciation of ruin to every State that
rejects the precepts of religion.46
Although the Constitution permitted no religious test for federal
office, the Founders considered religious morality indispensable to
public service. America was unique in this regard because, as
John Jay explained, "The Americans are the first people whom
Heaven has favored with an opportunity of deliberating upon and
'47
choosing the forms of government under which they should live.
The Founders believed that American government belonged to
the people because God had bestowed upon them the unalienable
right to govern themselves. 48 Therefore, they believed that irreligious people were inherently unqualified to govern. The fact that
the United States Constitution prohibits any religious test for fed44. NOAH WEBSTER, HISTORY OF THE UNITED STATES 336-37 (Durrie & Peck 1832).
45. 3 SAMUEL ADAMS, THE WRITINGS OF SAMUEL ADAMS 236-37 (Henry Alonzo Cushing
ed., G.P. Putnam's Sons 1907).
46.

COLLECTIONS OF THE NEW YORK HISTORICAL SOCIETY FOR THE YEAR 1821 32, 34 (E.

Bliss & E. White eds., 1821).
47.

1 JOHN JAY, THE CORRESPONDENCE AND PUBLIC PAPERS OF JOHN JAY 161 (Henry P.

Johnston ed., G.P. Putnam's Sons 1890).
48.

BARTON, supra note 1, at 344.
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eral office does not suggest a preference for atheism, but recognition that under the First Amendment, the federal government has
no business dealing with religion whatsoever.
E.

OriginalIntent of the FirstAmendment

This brings us to a discussion of the First Amendment itself,
which provides, "Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof. . .."49
Upon study of the history of the First Amendment in particular
and the founding of our nation in general, three conclusions are
inevitable. First, the Founders intended to prohibit the federal
government from establishing a national religion. Second, the
Founders intended that the federal government leave religious
matters to the states. Third, the Founders intended to give full
constitutional protection to the exercise of religion. As we know,
since the 1947 decision in Everson v. Board of Education,50 our
federal courts have departed markedly from these precepts.
The First Amendment was the product of months of debate and
revision from June through September 1789. Some of the earlier
proposals may shed light on its meaning. George Mason, a member of the Constitutional Convention and also referred to as the
Father of the Bill of Rights, proposed the following language:
[A]ll men have an equal, natural and unalienable right to the
free exercise of religion, according to the dictates of conscience; and that no particular sect or society of Christians
ought to be favored or established by law in preference to others. 51
James Madison, who co-authored the Federalist Papers with
Alexander Hamilton and John Jay, proposed the following:
The civil rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be es52
tablished.

49.
50.

U.S. CONST. amend I.
330 U.S. 1 (1947); see infra note 108 and accompanying text.

51.

1 KATE MASON ROWLAND, THE LIFE OF GEORGE MASON 244 (G.P. Putnam's Sons

1892).
52.

1 THE DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES 451

(Gales & Seaton 1834) (debate by James Madison on June 8,1789).

Winter 2007

209

Religious Freedom

During the debates over the language of the First Amendment,
Madison said that he understood the meaning of the First
Amendment to be that Congress shall not establish a religion and
53
then enforce its observation by law.
The main purpose of the First Amendment was to restrain the
federal government from establishing a national religion. 54 However, it was clear at the time that the states were free to establish
their own religions as they pleased. 55 Justice Joseph Story explained that the First Amendment left the whole subject of religion exclusively to the states, to be acted upon according to their
56
own sense of justice.
Thomas Jefferson, who in modern times is cited for the so-called
"wall of separation between church and state," explained the purpose of the First Amendment this way:
I consider the [federal] government of the United States as interdicted by the Constitution from intermeddling with religious institutions, their doctrines, discipline or exercises.
This results not only from the provision that no law shall be
made respecting the establishment or free exercise of religion
[under the First Amendment], but [also] from [the Tenth
Amendment] which reserves to the States the powers not
delegated to the United States. Certainly, no power to prescribe any religious exercise or to assume authority in any religious discipline has been delegated to the General [federal]
57
Government. It must then rest with the States.
At the time of the adoption of the First Amendment, it was considered permissible for a state to adopt a religion. 58 What the
First Amendment prohibited was the federal government's establishment of a national religion. 59
Prior to the Constitution and the Bill of Rights, some of the
colonies had government-established religions. In Massachusetts
it was the Puritans (later the Congregationalists). 60 Virginia recognized the Anglican Church. In the late 1600s, Virginia passed
53. Id. at 757-59 (debate by James Madison on Aug. 15, 1789).
54. BARTON, supra note 1, at 24-25.
55. Id. at 25.
56. STORY, supranote 43, at 731.
57.

4 THOMAS JEFFERSON,

MEMOIR, CORRESPONDENCE

AND MISCELLANIES

(Thomas Jefferson Randolph ed., Gray & Bowen 1830) (emphasis added).
58. BARTON, supra note 1, at 29.
59. Id.
60. Everson v. Bd. of Educ., 330 U.S. 1, 8-10 (1947).
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laws that prohibited Quakers to assemble. Non-Anglican preachers were required to obtain licenses from the state. Forty-five
Baptist ministers were jailed in Virginia between 1765 and 1778
for failing to obtain the required licenses. 6 1 In Connecticut, the
62
Congregationalist Church received state tax support.
In enacting the First and Tenth Amendments, therefore, the
Founders intended to prohibit the federal government from establishing a national religion but did not intend to prohibit the states
from doing so. Although the states reserved the power to establish
state religions, following the enactment of the Constitution, none
did so. However, state constitutions encouraged religious practice,
and some even gave Christianity a special status. For example,
New Hampshire's Constitution read:
And every denomination of Christians . . . shall be equally
under the protection of the law: and no subordination of any
one sect or denomination to another shall ever be established
3
by law. 6
The Constitution of Connecticut stated:
And each and every society or denomination of Christians in
this State shall have and enjoy the same and equal powers,
64
rights, and privileges.
Other state constitutions, such as those of New Jersey and
North Carolina, simply stated that there would be no stateestablished religion. 65 The point is that while the First Amendment to the United States Constitution prohibited the federal government from establishing a national religion, it did not prohibit
the states from establishing official religions. The Tenth Amendment preserved state prerogatives with respect to religious legislation.
That none of the states established official religions after the
Constitution came into effect does not mean that the states were
61. MICHAEL NOVAK, ON TWO WINGS: HUMBLE FAITH AND COMMON SENSE AT THE
AMERICAN FOUNDING 52 (Encounter Books 2002).
62. DANIEL L. DREISBACH, THOMAS JEFFERSON AND THE WALL OF SEPARATION
BETWEEN CHURCH AND STATE 32-33 (New York Univ. Press 2002).
63. THE CONSTITUTIONS OF THE SEVERAL INDEPENDENT STATES OF AMERICA 4 (Norman

& Bowen 1785) (discussing article 1, section 6 of the Constitution of New Hampshire).
64.

THE CONSTITUTIONS OF THE SEVERAL STATES COMPOSING THE UNION 110 (Hogan &

Thompson 1838) (discussing article 7, section 1 of the Constitution of Connecticut).
65. BARTON, supra note 1, at 28.
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indifferent to religion. The constitutions of all fifty states contain
66
explicit endorsements of religion, most often in their preambles.
F.

Evidence of OriginalIntent from JudicialDecisions

Until 1947, judicial decisions across the United States showed
strong support and reverence for religious belief. In Church of the
Holy Trinity v. United States,6 7 the United States Attorney sought
to enforce a federal anti-immigration law against a church that
had hired a clergyman from England as its pastor. The Supreme
Court ruled that the anti-immigration statute could not be used
against the church:
[N]o purpose of action against religion can be imputed to any
legislation, State or national, because this is a religious peo68
ple .... [T]his is a Christian nation.
The Supreme Court traced the Christian heritage of America
back to the commission given to Christopher Columbus. 69 The
first charter of Virginia, granted by King James I in 1606, was for
the purpose of propagating the Christian religion. 70 Similar language is found in the various charters of the other colonies. 71 The
Supreme Court in the Holy Trinity case, after many additional
historical examples, turned to legal precedent to support its rationale:
[W]e find that in Updegraph v. The Commonwealth, it was
decided that, "Christianity, general Christianity, is, and always has been, a part of the common law. .. not Christianity
with an established church... but Christianity with liberty of
conscience to all men." And in The People v. Ruggles, Chancellor Kent, the great commentator on American law, speaking as Chief Justice of the Supreme Court of New York, said:
The people of this State, in common with the people of this
country, profess the general doctrines of Christianity, as the
[W]e are a Christian peorule of their faith and practice ....
ple, and the morality of the country is deeply engrafted upon
66. See APPENDIX, infra pp. 263-268 (discussing the various religious references in the
constitutions of all fifty states).
67. 143 U.S. 457 (1892).
68. Holy Trinity, 143 U.S. at 465, 471.
69. Id. at 465-66.
70. Id. at 466.
71. Id. at 465-68.

212

Duquesne Law Review

Vol. 45

Christianity, and not upon the doctrines or worship of those
impostors [other religions]." And in the famous case of Vidal
v.Girard'sExecutors, this Court... observed: "It is also said,
and truly, that the Christian religion is a part of the common
law ... "72
The United States Supreme Court concluded:
There is no dissonance in these declarations. There is a universal language pervading them all, having one meaning;
they affirm and reaffirm that this is a religious nation. These
are not individual sayings, declarations of private persons:
they are organic utterances; they speak the voice of the entire
people. . . . These, and many other matters which might be
noticed, add a volume of unofficial declarations to the mass of
organic utterances that this is a Christian nation.73
To the reader today, it may seem unusual for the United States
Supreme Court to be citing a case such as Updegraph, decided by
the Pennsylvania Supreme Court. However, for more than 150
years following ratification of the Constitution, state courts were
the highest authority on any dispute involving issues within the
Bill of Rights, because the Bill of Rights was interpreted as precluding federal action on those subjects. Therefore, it was highly
unusual for a religious freedom case to reach the United States
Supreme Court.
Updegraph involved a criminal action against a man who, during the course of a debate, asserted that the Holy Scriptures were
mere fable and that the Bible contained lies. 74 Updegraph was
indicted, tried and convicted under a state law against blas75
phemy.
On appeal, Updegraph offered two main arguments, both of
which were rejected by the Supreme Court of Pennsylvania. The
first was that his blasphemous comments were made in the course
of a debate and should not have been taken at face value. 76 The
court rejected this argument, finding that vilification of the Chris-

72.
73.
74.
75.
76.

Id. at 470-71 (citations omitted).
Holy Trinity, 143 U.S. at 470-71.
Updegraph v. Commonwealth, 11 Serg. & Rawle 394, 398 (Pa. 1824).
Updegraph, 11 Serg. & Rawle at 398-99.
Id. at 409-10.
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tian religion was too serious of a matter to be treated lightly in a
debating society. 77
Updegraph's second argument was that because both the state
and federal constitutions protect freedom of speech, any state law
against blasphemy would be unconstitutional. 78 In response, the
Pennsylvania Supreme Court, noting that "Christianity is and
always has been a part of the common law," stated:
Thus this wise legislature framed this great body of laws for a
Christian country and a Christian people. . . . This is the
Christianity of the common law.., and thus it is [undeniably]
proved that the laws and institutions of this State are built on
the foundation of reverence for Christianity .... In this, the
Constitution of the United States has made no alteration nor
in the great body of the laws which was an incorporation of
79
the common-law doctrine of Christianity.
The other case cited in Holy Trinity was People v. Ruggles, decided by New York's highest court in 1811.80 Like Updegraph,
Ruggles involved a criminal indictment of a defendant for blasphemous utterances. 8 1 Mr. Ruggles was convicted on the basis of
saying, "Jesus Christ was a bastard and his mother must be a
whore."8 2 His defense was that the state and national constitutions provided for freedom of religion; hence, Ruggles was free to
express his opinions even though they were anti-Christian.8 3 In a
decision authored by Chief Justice James Kent, one of the Fathers
of American Jurisprudence, the New York court rejected this contention:
Nothing could be more offensive to the virtuous part of the
community, or more injurious to the tender morals of the
young, than to declare such profanity lawful....
The free, equal and undisturbed enjoyment of religious opinion, whatever it may be, and free and decent discussion on
any religious subject, is granted and secured; but to revile ...
the religion professed by almost the whole community is an
77.
78.
79.
80.
81.
82.
83.

Id.
Id. at 407.
Id. at 403.
People v. Ruggles, 8 Johns. 290 (N.Y. Sup. Ct. 1811).
Ruggles, 8 Johns. at 290.
Id.
Id.
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[We are] people whose manners ...
abuse of that right ....
and whose morals have been elevated and inspired . . . by
means of the Christian religion.84
Justice Kent wrote that although the Constitution declined to
establish a religion, it certainly did not prevent prosecution of offenses against religion and morality.85 The Constitution never
meant to withdraw religion from the notice of the law.8 6 "To construe [the Constitution] as breaking down the common law barriers against licentious, wanton, and impious attacks upon Christi87
anity itself, would be an enormous perversion of its meaning.
As recently as 1952, the United States Supreme Court continued to recognize the religious heritage of American law. In Zorach
v. Clauson,8 8 the Court said:
The First Amendment, however, does not say that in every
and all respects there shall be a separation of Church and
State.... Otherwise the State and religion would be aliens to
each other - hostile, suspicious, and even unfriendly....
We are a religious people whose institutions presuppose a Supreme Being. . . . When the State encourages religious instruction or cooperates with religious authorities by adjusting
the schedule of public events to sectarian needs, it follows the
best of our traditions. For it then respects the religious nature of our people and accommodates the public service to
their spiritual needs. To hold that it may not would be to find
in the Constitution a requirement that the government show
a callous indifference to religious groups. That would be preferring those who believe in no religion over those who do believe. . . . [W]e find no constitutional requirement which
makes it necessary for government to be hostile to religion
and to throw its weight against efforts to widen the effective
scope of religious influence. 8 9
Over the first 150 years of our nation's history, Christianity was
deemed to be an integral part of the American legal system. Decisions since 1947 purporting to erect a "wall of separation between
84.
85.
86.
87.
88.
89.

Id.
Id.
Ruggles, 8 Johns. at 290.
Id.
343 U.S. 306 (1952).
Zorach,343 U.S. at 312-14.
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church and state" represent a dramatic departure from American
constitutional traditions.
Other Evidence of OriginalIntent: The Settlers' Evangelism

G.

Early American settlers not only came here to avoid religious
persecution in Europe, but to convert Native Americans and to
save their souls. The 1606 charter of a Virginia colony declared
the settlers' motives:
[T]o make habitation ... and to deduce a colony of sundry of
our people into that part of America commonly called Virginia
...
in propagating of Christian religion to such people as yet
live in darkness. 90
Likewise, the Pilgrims on the Mayflower traveled West "for the
propagating and advancing the Gospel of the kingdom of Christ in
those remote parts of the world." 9 1 Evangelism was one of the major motivations of the early American settlers. It would make no
sense for people whose goal was to save souls to create a government unfriendly to the task.
As the colonies grew and required governmental structures,
their organizational documents reflect a messianic zeal. The first
constitution written in the United States was the "Fundamental
Orders of Connecticut." 92 The Fundamental Orders were drafted
because "when a people are gathered together, the word of God
requires that to maintain the peace and union of such a people,
there should be an orderly and decent government established
93
according to God."
Other early governments reflected similar views. In 1669, the
Carolina Constitution provided that no man could be a citizen
unless he acknowledged God, belonged to a church, and refrained
94
from abusive language against religion.
90. 1 HISTORICAL COLLECTIONS: CONSISTING OF STATE PAPERS AND OTHER AUTHENTIC
DOCUMENTS: INTENDED AS MATERIALS FOR A HISTORY OF THE UNITED STATES OF AMERICA

50-51 (Ebenezer Hazard ed., T. Dobson 1792).
91. WILLIAM BRADFORD, HISTORY OF PLYMOUTH PLANTATION 24 (Little, Brown & Co.
1856).
92. BARTON, supra note 1, at 79.
93. THE CODE OF 1650, BEING A COMPILATION OF THE EARLIEST LAWS AND ORDERS OF
THE GENERAL COURT OF CONNECTICUT 2 (Silus Andrus 1822) [hereinafter CODE OF 1650].
See also Church of the Holy Trinity v. United States, 143 U.S. 457, 467 (1892).
94. JOHN LOCKE, A COLLECTION OF SEVERAL PIECES OF MR. JOHN LOCKE NEVER
BEFORE PRINTED OR NOT EXTANT IN HIS WORKS 41, 45, 46 (J. Bettenham for R. Francklin

1720).
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Early EducationalInstitutions

The founding of educational institutions is another indicator of
America's religious heritage (and the important role of religion in
public life). The first laws providing for public education of children were enacted in Massachusetts in 1642 and in Connecticut in
1647. Their explicit purpose was to teach children to read so that
they could know the Scriptures. 95 The settlers viewed illiteracy as
a great evil precisely because it denied people access to the Bible. 96 In early American schools, including colleges, teaching was
almost completely focused on religious instruction. The Bible was
97
the chief textbook.
At the time the First Amendment was drafted, education was
largely private. The Constitution gave the federal government no
role whatsoever in education. Nor did the states provide education at that time; educational funding was almost completely private. 98 In the 1850s, government-sponsored and controlled education began to gain prominence. 99 It began in New England and
spread to the rest of the nation. 0 0
Many of our great universities have a religious heritage. In
1636, the rules of Harvard University declared:
Let every student be plainly instructed and earnestly pressed
to consider well the main end of his life and studies is to know
God and Jesus Christ which is eternal life (John 17:3) and
therefore to lay Christ in the bottom as the only foundation of
all sound knowledge and learning. 101
As of 1787, the rules of Yale University declared:
All the scholars are required to live a religious and blameless
life according to the rules of God's Word, diligently reading
the holy Scriptures, that fountain of Divine light and truth,
and constantly attending all the duties of religion .... All the
95.

CODE OF 1650, supra note 93, at 90-92. See also Holy Trinity, 143 U.S. at 467.

96.

GARY AMOS & RICHARD GARDINER, NEVER BEFORE IN HISTORY, AMERICA'S INSPIRED

BIRTH 73 (Haughton Publishing Co. 1998).
97.

DAVID LIMBAUGH,

PERSECUTION: How LIBERALS ARE WAGING WAR AGAINST

CHRISTIANITY 8-9 (2003).
98.

STEPHEN B. PRESSER, RECAPTURING THE CONSTITUTION,

RACE, RELIGION AND

ABORTION RECONSIDERED 50-59 (1994).
99. LIMBAUGH, supranote 97, at 15.
100. Id.
101.

1833).

BENJAMIN PIERCE, A HISTORY OF HARVARD UNIVERSITY 5 (Brown, Shattuck & Co.
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scholars are obliged to attend Divine worship in the College
Chapel on the Lord's Day and on Days of Fasting and
Thanksgiving appointed by public Authority. 102
In 1787, William Samuel Johnson, a signer of the Constitution,
was appointed first President of Columbia College (formerly Kings
College) in New York. 103 Columbia's admission requirements at
the time included the following:
No candidate should be admitted into the College . . .unless
he shall be able to render into English ... the Gospels from
the Greek .... It is also expected that all students attend pub-

lic worship on Sundays. 104
In summary, at the time of the First Amendment, the very purpose of public education in America was to teach the Bible and
instill religious morality.
When Alexis de Tocqueville visited America in the early 1800s
and wrote Democracy in America, one of his first impressions was
the nation's religious atmosphere. Liberty was tempered by a
common morality grounded in religious faith: "[W]hile the law allows the American people to do everything, there are things which
religion prevents them from imagining and forbids them to
dare." 10 5 Perhaps this comment best explains the social value of
religious morality - even a non-believer benefits from a system
where men are free to make their own decisions, but voluntarily
submit to a moral code that restrains men from anti-social conduct.
Many other examples could be cited. The point is that at the
time of the First Amendment, our Founding Fathers were pious,
Christian men. They believed that the War for Independence was
successful precisely because of Divine Providence. They believed
that religious faith was an indispensable part of public leadership
and an essential support of a free society. In drafting the First
Amendment, their intention was to prohibit the federal government from interfering in religious matters whatsoever and to preserve the maximum amount of religious freedom for all citizens.
102. THE LAWS OF YALE COLLEGE IN NEW HAVEN IN CONNECTICUT 5-6 (Josiah Meigs ed.,
1787).
103. BARTON, supra note 1, at 84.
104. COLUMBIA RULES 5-8 (Samuel Laudon 1785), cited in BARTON, supra note 1, at 84.
105. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 291-95 (George Lawrence trans.,

Anchor Books 1969).
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As Ronald Reagan said, "The Constitution was never meant to
prevent people from praying; its declared purpose was to protect
their freedom to pray."'10 6 The notion of a "wall of separation between church and state" is a distinctly modern one, completely at
odds with the Founders' intent.
III. DEPARTURE FROM ORIGINAL INTENT: THE SUPREME COURT
CASES THAT BUILT THE SO-CALLED WALL OF SEPARATION

How did our society change from one where religion was in the
forefront of public and private affairs to one where we refer to
Christmastime as the "sparkle season" and hesitate to post the
Ten Commandments on public buildings? How did we transform
the First Amendment from a "vibrant shield of protection" for reli10 7
gious freedom into "a sword to use against people of faith"?
A.

Everson v. Board of Education, 1947

The answer to this question begins with a 1947 United States
Supreme Court decision called Everson v. Board of Education.108
The Everson case was filed by a New Jersey resident to prevent
state tax revenues from being used to transport students to a
Catholic high school. 10 9 Ultimately, the United States Supreme
Court denied Everson's claim and allowed public funding for parochial students' transportation. 1 10 Nevertheless, the case is critical
for two reasons. First, no case before had ever applied the First
Amendment to the states, thereby making every local official and
school teacher a "state actor" forbidden to violate the Establishment Clause."' Second, Everson incorporated Thomas Jefferson's
"wall of separation" language into American jurisprudence. 112
Writing for the majority, Justice Hugo Black said, "the First
Amendment has erected a wall between church and state. That
wall must be kept high and impregnable. We could not approve
113
the slightest breach."
106. Ronald Reagan, Radio Address to the Nation (Sept. 18, 1982), in THE QUOTABLE
RONALD REAGAN 247 (Peter Hannaford ed., Regnery Publishing, Inc. 1998).
107. ALAN SEARS & CRAIG OSTEN, THE ACLU VS. AMERICA 4 (Broadman & Holman Publishers 2005).
108. 330 U.S. 1 (1947).
109. Everson, 330 U.S. at 3.
110. Id.
111. Id. at 8.
112. Id. at 16.
113. Id. at 18.
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Justice Black continued:
The "establishment of religion" clause of the First Amendment means at least this: neither a state nor the federal government can set up a church. Neither can pass laws which
aid one religion, aid all religions, or prefer one religion over
another. Neither can force nor influence a person to go to or
to remain away from church against his will or force him to
profess a belief or disbelief in any religion. No person can be
punished for entertaining or professing religious beliefs or
disbeliefs, for church attendance or non-attendance. No tax in
any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called,
or whatever form they may adopt to teach or practice religion.
Neither a state nor the Federal Government can, openly or
secretly, participate in the affairs in any religious organiza14
tions or groups and vice versa.1
Justice Black, who had been a member of the Ku Klux Klan in
the 1920s, 115 offered an interpretation of the First Amendment
that was distinctly at odds with American tradition. As we have
seen, under the First and Tenth Amendments, states were indeed
constitutionally permitted to establish churches, as some had done
prior to the Revolution. States were also constitutionally permitted to enact and enforce laws that aided religion, such as the blasphemy laws involved in Ruggles and Updegraph. Additionally,
some states had enacted taxes to support preferred religions, although none did so after the Revolution. Whether such practices
were wise policy choices was left to the states themselves to determine. The import of the above-quoted language was that it, for
the first time, made the Supreme Court the arbiter of religious
issues that had been left to the states for the previous 150 years.
Even though Everson ruled in favor of using tax dollars to fund
transportation to a religious school, the decision laid the foundation for today's secularist jurisprudence. For the first time in the
history of the Supreme Court, Justice Black compared religion and
non-religion on equal terms. This was completely contrary to
American history. As we have seen, from the time of the nation's
114. Everson, 330 U.S. at 15-16.
115. GERALD T. DUNNE, HUGO BLACK AND THE JUDICIAL REVOLUTION 269 (Simon &
Shuster 1977). The Klan was not only anti-black, but anti-Catholic as well. MARK R.
LEVIN, MEN IN BLACK 43 (Regnery Publishing, Inc. 2005).
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founding, our leaders were not neutral in matters of religion but
considered religion indispensable. Therefore, the Everson Court,
by creating a moral equivalence between religion and non-religion,
created a jurisprudential pasture fertile for anti-religion arguments. As we will see, these arguments quickly took root and
grew.
Because the Everson case cited to Thomas Jefferson's "wall of
separation" language, it is appropriate at this point to discuss the
origin of that phrase and how it has been misinterpreted by modern American courts.
B.

Jefferson and the So-Called Wall of Separation

The phrase "separation of church and state" appeared in an exchange of correspondence between then-President Thomas Jefferson and the Baptist Association of Danbury, Connecticut. 1 16 Baptists were a religious minority in Connecticut and many other
states. 117 As a religious minority, they tended to favor decentralized government and so tended to support anti-Federalist candidates. 1 8 Thomas Jefferson was the first anti-Federalist President, so the Baptists were extremely pleased with his election." 9
Jefferson, for example, had championed the rights of Baptists in

Virginia. 120
The Danbury Baptists sent President Jefferson a letter of praise
on October 7, 1801, writing, 'We have reason to believe that America's God has raised you up to fill the Chair of State out of that
goodwill which he bears to the millions which you preside over."' 2 1
After congratulating President Jefferson, the Danbury Baptists
went on to express concern regarding the First Amendment:
Our sentiments are uniformly on the side of religious liberty:
that religion is at all times and places a matter between God
and individuals, that no man ought to suffer in name, person
or effects on account of his religious opinions, [and] that the
legitimate power of civil government extends no further than
to punish the man who works ill to his neighbor. But sir, our
116. BARTON, supra note 1, at 43.
117. Id.
118. Id.
119. Id.
120. Id.
121. The Thomas Jefferson Papers Manuscript Division (Oct. 7, 1801) (unpublished
manuscript, on file with the Library of Congress, Washington, D.C.) (containing the letter
written from the Danbury, Connecticut Baptist Association to Thomas Jefferson).
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constitution of government is not specific. . . . [T]herefore
what religious privileges we enjoy (as a minor part of the
State) we enjoy as favors granted, and not as inalienable
22
rights. 1
The Baptists were concerned that by granting the free exercise
of religion, the First Amendment was transforming the inalienable
right of religion into a government-granted right of religion. They
feared that government might then attempt to regulate religious
expression, with regulations likely to be unfavorable to a religious
minority. 1 23 Jefferson shared the Baptists' concern. 124 He had
previously made many public statements confirming his understanding that the federal government had absolutely no power to
regulate or interfere with an individual's religious expression. 125
Jefferson believed that whenever a power was given to government, that power would grow:
[T]here are also certain fences which experience has proved
peculiarly efficacious against wrong and rarely obstructive of
right, which yet the governing powers have ever shown a disposition to weaken and remove. Of the first kind, for in26
stance, is freedom of religion. 1
Jefferson did not intend to allow the federal government to restrict public religious practices in any respect. 12 7 He interpreted
the First Amendment only to prevent the federal establishment of
a national religion. 128 He noted that every religious sect believes
its own to be the true religion. Some American denominations,
particularly the Episcopalians and Congregationalists, sought to
have their denominations declared as the national religion. 129 As
President, Jefferson committed himself to defending his interpretation of the First Amendment, which was to ensure that Episco122. Id.
123. BARTON, supra note 1, at 44.
124. Id.
125. Id.
126. 8 THOMAS JEFFERSON, THE WRITINGS OF THOMAS JEFFERSON 112-13 (Albert Ellery
Bergh ed., Thomas Jefferson Memorial Assn. 1904) (detailing a letter written by Jefferson
to Noah Webster on December 4, 1790).
127. BARTON, supra note 1 at 45.
128. Id.
129.

3 THOMAS JEFFERSON, MEMOIR, CORRESPONDENCE, AND MISCELLANIES, FROM THE

PAPERS OF THOMAS JEFFERSON 441 (Thomas Jefferson Randolph ed., Gray & Bowen 1830)
(providing a copy of the memoir from Thomas Jefferson to Benjamin Rush on September
23, 1800).

222

Duquesne Law Review

Vol. 45

palians, Congregationalists, and any other sect would be pre30
vented from becoming the national form of Christianity. 1
Thus, it was Jefferson's view that the fundamental purpose of
the First Amendment was to prohibit the establishment of a national religion so as to maximize the protection of individual religious freedom. His reply to the Danbury Baptists was meant to
assure them that they should have no fear; their free exercise of
religion would never be diminished by the national government:
Believing with you that religion is a matter which lies solely
between man and his God; that he owes account to none other
for his faith or his worship; and that the legislative powers of
government reach actions only and not opinions, I contemplate with sovereign reverence that act of the whole American
people which declared that their legislature should "make no
law respecting an establishment of religion or prohibiting the
free exercise thereof," thus building a wall of separation between Church and State. Adhering to this expression of the
supreme will of the nation on behalf of the rights of conscience, I shall see with sincere satisfaction the progress of
those sentiments which tend to restore to man all his natural
rights, convinced he has no natural right in opposition to his
social duties. I reciprocate your kind prayers for the protection and blessing of the common Father and Creator of man,
and tender you for yourselves and your religious association
assurances of my high respect and esteem. 131
The term "natural rights" referenced by Jefferson was a wellunderstood shorthand at that time. 132 It referred to the fact that
33
religious liberties were inalienable rights granted by God.'
Therefore, such rights were above the power of the federal gov34
ernment to restrict. 1
Jefferson believed that God, not government, was the source of
our religious rights. Therefore, government had to be prevented
from interfering with those rights. Thus the "fence" in his letter to
Webster and the "wall" in his letter to the Danbury Baptists did
130. Id.
131. 16 THOMAS JEFFERSON, THE WRITINGS OF THOMAS JEFFERSON 281-82 (Albert Ellery
Bergh ed., Thomas Jefferson Memorial Assn. 1904) (containing Jefferson's letter to the
Danbury, Connecticut Baptist Association on January 1, 1802).
132. BARTON, supra note 1, at 46.
133. Id.
134. Id.
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not indicate a desire to restrict public religious activities, but simply to limit the power of government to interfere with religious

exercise. 135
Prior to the Everson decision in 1947, Jefferson's true meaning
was well understood. 136 For example, in Reynolds v. United
States,' 37 the Supreme Court concluded that Jefferson's letter to
the Danbury Baptists "may be accepted almost as an authoritative
declaration on the scope and effect of the Amendment thus secured. Congress was deprived of all legislative power over mere
[religious] opinion, but was left free to reach actions which were in
violation of social duties or subversive of good order."'138 According
to the Reynolds Court, the separation of church and state was
properly understood as follows:
[T]he rightful purposes of civil government are for its officers
to interfere when principles break out into overt acts against
peace and good order. In th[is] . . .is found the true distinction between what properly belongs to the church and what to
39
the State. 1
Therefore, the separation of church and state meant that governmental authorities were entitled to create laws to keep the
peace and maintain order, but they were not entitled to enact laws
that would interfere with religious expression. Where acts purportedly justified by religious belief, such as polygamy, were at
issue, the legislature could take action because such acts were
40
subversive of good order. 1
So, to the extent the expression "wall of separation between
church and state" has any significance in our constitutional jurisprudence, it stands for the proposition that the federal government was not entitled to establish any religion and that it could
only prohibit religious activities that might interfere with public
order. Of course, it is debatable whether the expression "wall of
separation between church and state" has any constitutional significance whatsoever.
First of all, Thomas Jefferson was not one of the drafters of the
First Amendment. He was in France at the time the First
135.
136.
137.
138.
139.

Id.
Id. at 47.
98 U.S. 145 (1878).
Reynolds, 98 U.S. at 164.
Id. at 163.

140.

BARTON, supra note 1, at 47.
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Amendment was drafted, debated, and ratified.1 4 ' Second, nowhere during the Founding Fathers' debates of the language and
meaning of the First Amendment was there any mention of the
142
phrase "separation of church and state."'
In summary, Thomas Jefferson's phrase "wall of separation between church and state" has been taken out of context from a personal letter and used to justify a theme of constitutional jurisprudence completely inconsistent with Jefferson's own understanding
of the term. The phrase has been used to justify hostility toward
religion directly contrary to original intent.
C.

Other Cases Hostile to Religious Freedom

Now let us turn to a consideration of some of the cases that have
taken our constitutional jurisprudence from solicitude for religion
to advocacy of secularism.
1.

McCollum v. Board of Education

In McCollum v. Board of Education, 43 Jews, Catholics and
Protestants formed a voluntary association and obtained permission from the Board of Education to offer classes in religious instruction to public school pupils.

44

The classes would be com-

prised of only those students whose parents signed written requests for their children to attend. 45 The group of parents employed Protestant teachers, Catholic priests and a Jewish Rabbi to
teach the courses at no expense to the school district. 46 Again,
the classes were voluntary and students could only attend with
47
their parents' written permission.
In the United States Supreme Court, Justice Felix Frankfurter
wrote a concurring opinion declaring the voluntary religious education program unconstitutional. In doing so, he focused on the
"wall of separation" language of Everson:
Separation means separation, not something less .... It is the

Court's duty to enforce this principle in its full integrity. ...
Illinois has here authorized the commingling of sectarian with
141.
142.
143.
144.
145.
146.

Wallace v. Jaffree, 472 U.S. 38, 92 (1985) (Rehnquist, J., dissenting).
BARTON, supra note 1, at 48.
333 U.S. 203 (1948).
McCollum, 333 U.S. at 207.
Id. at 207-08.
Id. at 208.

147.

Id.
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secular instruction in the public schools. The Constitution of
the United States forbids this. 148
Justice Frankfurter's opposition to commingling religious and
secular instruction was in direct conflict with the history of Illinois
in particular and the United States in general. When George
Washington signed the Northwest Ordinance in 1789, it explicitly
encouraged schools in the territory to teach "religion, morality,
and knowledge."' 149 The "commingling' standard marked an expansion of federal intrusion into matters of religion.
Benjamin Rush, one of the signers of the Declaration of Independence, considered religion to be a foundation of public education:
[T]he only foundation for a useful education in a republic is to
be laid in religion. Without this, there can be no virtue, and
without virtue there can be no liberty, and liberty is the object
50
and life of all republican governments. 1
These and many other examples suggest that our Founding Fathers not only understood the Constitution to permit religious
education in public schools, but also intended this result. 151
The McCollum case had been filed by an avowed atheist. Her
child did not have to attend the religious education she was challenging, because the program was voluntary. 152 She was asking
the Court to ban any kind of teaching recognizing God. 153 The
factual circumstances of the McCollum case, coupled with the Supreme Court's decision, foreshadowed decades of anti-religious
litigation filed by individuals personally offended by religion. Not
only do these litigants demand the right to opt out of religious observances themselves, but also to restrict the religious expression
54
of others. 1

148.

Id. at 231 (Frankfurter, J., concurring).

149.
150.

THE CONSTITUTIONS OF THE UNITED STATES OF AMERICA 364 (Moore & Lake 1813).
BENJAMIN RUSH, ESSAYS, LITERARY, MORAL AND PHILOSOPHICAL 8 (Thomas &

Samuel F. Bradford eds., 1798).
151.

BARTON, supra note 1, at 153-54.

152.
153.

McCollum, 333 U.S. at 207-08.
Id. at 205.

154.

BARTON, supra note 1, at 154-55.
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Engel v. Vitale

The next important anti-religion decision of the United States
Supreme Court was Engel v. Vitale. 155 At issue in Engel was a
twenty-two word prayer recited in New York schools, stating,
"Almighty God, we acknowledge our dependence upon Thee, and
we beg Thy blessings upon us, our parents, our teachers and our
156
Country."
The prayer at issue in Engel was voluntary. 157 The school district did not compel any pupil to join in the prayer if the student's
parents objected. 158 Also, the prayer was nondenominational, applying equally to members of Jewish and Christian sects. 159 "Of
the first thirteen judges who considered the constitutionality of
the Regent's Prayer, among whom were some of the most learned
appellate judges in the nation, eleven found it valid, a batting average of .846 .... ,,160 One of the concurring judges in the New
York Court of Appeals said:
It is not mere neutrality to prevent voluntary prayer to a
Creator; it is an interference by the courts, contrary to the
plain language of the Constitution, on the side of those who
oppose religion. 161
Nevertheless, the Supreme Court decided that the prayer must
be struck down:
Neither the fact that the prayer may be denominationally
neutral nor the fact that its observance on the part of the students is voluntary can serve to free it from the limitations of
the Establishment Clause, as it might from the Free Exercise
Clause, of the First Amendment.... [It] ignores the essential
nature of the program's constitutional defects .... [P]rayer in
its public school system breaches the constitutional wall of
62
separation between Church and State. 1
Engel did not have anything to do with the state establishing a
religion or even compelling students to acknowledge religion. It
155.
156.
157.
158.
159.
160.
161.
162.

370 U.S. 421 (1962).
Engel, 370 U.S. at 422.
Id. at 424.
Id. at 423.
Id. at 430.
LIMBAUGH, supra note 97, at 19.
Engel v. Vitale, 176 N.E.2d 579 (N.Y. 1961).
Engel, 370 U.S. at 425, 430.
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was the mere presence of prayer in the public school system that
the Court found unconstitutional. 163 This distinctly conflicts with
the history of American education and American constitutional
jurisprudence prior to Everson.
Based on Engel, the Supreme Court, in its later decisions, abolished virtually all forms of prayer in public schools. Engel held
that state-approved, voluntary and nondenominational prayers in
public schools were unconstitutional. 164 Subsequent decisions expanded this to outlaw virtually all prayers in public schools,
65
whether state-approved or not. 1
Engel also began the jurisprudential theme of "entanglement"
between government and religion. The Engel court struck down
school prayer in part because "a union of government and religion
tends to destroy government and to degrade religion."' 166 But the
notion that a connection between government and religion would
tend to destroy government is directly contrary to the teachings of
our Founding Fathers. They believed that religion would buttress
government.
George Washington said, "[T]rue religion affords to government
its surest support."' 67 John Adams, our second President, said,
"Religion and virtue are the only foundations ...of republicanism
and of all free governments."' 168 Noah Webster said, "The moral
principles and precepts contained in the Scriptures ought to form
169
the basis of all our civil constitutions and laws."'
Therefore, the Supreme Court's notion that a connection between religion and government would tend to destroy government
was directly contrary to the lessons of our Founders.
Aside from the "wall of separation" reference to Everson, the
Engel Court was unable to provide any justification of its prohibition of voluntary prayer. 170 This is because there were no cases to
support the Court's rationale. 171 No form of prayer had been

163. BARTON, supra note 1, at 156.
164. Engel, 370 U.S. at 436.
165.

BARTON, supra note 1, at 156.

166.

Engel, 370 U.S. at 431.

167.
168.

WASHINGTON, supra note 20, at 166-67.
9 JOHN ADAMS, THE WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED

STATES 636 (Charles Francis Adams ed., Little, Brown & Co. 1854) [hereinafter WORKS OF
JOHN ADAMS].

169. WEBSTER, supra note 44, at 339.
170. BARTON, supra note 1, at 159.
171. Id.
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struck down by any court for a period of 170 years after the ratifi72
cation of both the Constitution and the Bill of Rights. 1
Apparently the Engel Court recognized that it was departing
from American tradition on the subject of religion when it disparagingly remarked that, "[the New York] prayer seems relatively
insignificant when compared to the governmental encroachments
upon religion which were commonplace 200 years ago."'173 The
justices on the Engel Court seemingly thought they were better
suited to interpret the First Amendment's protection of religion
than were early Americans whose beliefs gave birth to the First
Amendment.
Finally, the Engel Court justified its decision on the grounds
that to allow voluntary prayer was tantamount to establishing an
official State religion. 174 In his dissent, Justice Potter Stewart
disagreed, saying, "[flor we deal here not with the establishment
of a State church which would, of course, be constitutionally impermissible, but with whether school children who want to begin
their day by joining in prayer must be prohibited from doing
so." 175

Perhaps the most damaging effect of the Engel decision was that
it transformed the First Amendment from a prohibition of a national religion into the prohibition of voluntary religious activity
76
by school students.1
3.

School District of Abington Township v. Schempp

The next important Supreme Court decision in this area is
School District of Abington Township v. Schempp. 177 This case
concerned a Pennsylvania policy providing for a student to open
the school day by reading, without comment, a chapter from the
Bible. 178 Participation was voluntary, so the policy did not involve
any coercion or evangelism. 179 Nevertheless, Edward Schempp
sued on behalf of his two children.180 The children testified that
they had never protested to their teachers about the Bible read-

172.
173.
174.
175.
176.
177.
178.
179.
180.

Id.
Engel v. Vitale, 370 U.S. 421, 436 (1962).
Engel, 370 U.S. at 435-36.
Id. at 445 (Stewart, J., dissenting).
BARTON, supra note 1, at 160.
374 U.S. 203 (1963).
Abington, 374 U.S. at 205.
Id.
Id.
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ings.181 To the contrary, on at least one occasion, one of the children had volunteered to read the Bible. 8 2 To the extent the Supreme Court decision rested upon the notion that the Bible reading constituted a coercive religious activity, the Court's rationale
was belied by the facts.
Another argument in Abington was that it was simply inappropriate to have religious activities in the school setting. Justice
Stewart, dissenting, pointed out that this argument turns the
First Amendment on its head:
[A] compulsory state education system so structures a child's
life that if religious exercises are held to be an impermissible
activity in schools, religion is placed at an artificial and statecreated disadvantage. Viewed in this light, permission of
such exercises for those who want them is necessary if the
schools are truly to be neutral in the matter of religion. And a
refusal to permit religious exercises thus is seen, not as the
realization of state neutrality, but rather as the establishment of a religion of secularism. 183
Again, the Supreme Court's decision in Abington is directly contrary to the prevailing beliefs among the Founders at the time of
the First Amendment. Fisher Ames, the author of the House of
Representatives' language for the First Amendment, said:
[Why] should not the Bible regain the place it once held as a
school book? Its morals are pure, its examples captivating
and noble. The reverence for the Sacred Book that is thus
early impressed lasts long; and probably if not impressed in
8 4
infancy, never takes firm hold of the mind.
Benjamin Rush, one of the signers of the Declaration of Independence, said:
[T]he Bible, when not read in schools, is seldom read in any
subsequent period of life .... [It] should be read in our schools
in preference to all other books from its containing the great-

181. Schempp v. Sch. Dist. of Abington, 177 F. Supp. 398, 400 (E.D. Pa. 1959).
182. Abington, 177 F. Supp. at 400.
183. Abington, 374 U.S. at 312-13 (Stewart, J., dissenting).
184. FISHER AMES, WORKS OF FISHER AMES 134-35 (T.B. Wait & Co. 1809).
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est portion of that kind of knowledge which is calculated to
produce private and public temporal happiness. 185
The Abington Court held that the purpose of the First Amendment was not merely to outlaw the official establishment of a single sect, but to create a complete and permanent separation of the
spheres of religious activity and civil authority. 186 Of course, this
completely reverses the intention of the Founding Fathers. Their
purpose for the First Amendment was to prohibit the establishment of a federal religion but never to sever religious belief from
its rightful position as the foundation of civil authority. 187
4.

Walz v. Tax Commission of the City of New York

The next step in the Supreme Court's march towards secularism
was Walz v. Tax Commission of the City of New York.188 The case
concerned a tax exemption for churches. 1 89 Although Walz ultimately upheld the exemption, it is noteworthy for Justice Douglas's dissent, which claimed that the purpose of the First Amendment was "to keep government neutral, not only between sects,
but also between believers and nonbelievers."' 190 This idea of
drawing a moral equivalence between religious and non-religious
people, which traces its roots to Everson, contradicts the thinking
of the Founders at the time of the First Amendment was drafted
and ratified.
5.

Stone v. Graham

In Stone v. Graham'9 ' the United States Supreme Court struck
down posters of the Ten Commandments posted on the walls of
Kentucky schools. They had been posted pursuant to a determination by the Kentucky Legislature that the Ten Commandments
had been adopted "as the fundamental legal code of Western Civilization and the Common Law of the United States."'192 Rejecting

185.
186.

RUSH, supra note 150, at 94, 100.
Abington, 374 U.S. at 217 (quoting Everson v. Bd. of Educ., 330 U.S. 1, 31-32

(1947)).
187
BARTON, supra note 1, at 164.

188.
189
190.
191.
192.

397 U.S. 664 (1970).
Waltz, 397 U.S. at 664.
Id. at 716 (Douglas, J., dissenting).
449 U.S. 39 (1980).
Stone, 449 U.S. at 39.
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the secular purpose announced by the Kentucky Legislature as a
mere pretext, the Supreme Court found:
The preeminent purpose for posting the Ten Commandments
on schoolroom walls is plainly religious in nature. The Ten
Commandments are undeniably a sacred text in the Jewish
and Christian faiths, and no legislative recitation of a supposedly secular purpose can blind us to that fact. 193
In attempting to find the legislative intent of the Kentucky Legislature, the Supreme Court rudely dismissed the Legislature's
own declaration of its intent. Justice Rehnquist responded:
The Court's summary rejection of a secular purpose articulated by the legislature and confirmed by the State court is
without precedent in Establishment Clause jurisprudence.
This Court regularly looks to legislative articulations of a
statute's purpose in Establishment Clause cases and accords
94
such pronouncements the deference they are due. 1
As Justice Rehnquist pointed out, although the Decalogue is
undeniably a sacred text, it is also undeniably the basis of secular
legal codes of the Western World.195 The Supreme Court's disregard of the Kentucky Legislature's declaration of secular purpose
in favor of its own determination of a religious motivation denotes
judicial activism spurred by anti-religion animus.
In ruling that the Ten Commandments did not have a proper
secular purpose, the Supreme Court conveniently ignored the fact
that in the very Supreme Court chamber in which oral arguments
are held is a prominent and permanent depiction of Moses with
the Ten Commandments. 196 The Ten Commandments are often
found posted on government structures because they are the foundation for criminal laws against murder, perjury, theft and so
97

on. 1

The Stone majority was alarmed by the impression the Ten
Commandments might have upon the tender minds of young students:

193.
194.
195.
196.

Id. at 41.
Id. at 43-45 (Rehnquist, J., dissenting).
Id., cited in BARTON, supra note 1, at 171-72.
Lynch v. Donnelly, 465 U.S. 668, 677 (1984), cited in BARTON, supra note 1, at 171.

197.

BARTON, supra note 1, at 171.
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If the posted copies of the Ten Commandments are to have
any effect at all, it will be to induce the schoolchildren to read,
meditate upon, perhaps to venerate and obey, the Commandments .... [This] ... is not a permissible state objective under
[T]he mere posting of the copthe Establishment Clause ....
ies ... the Establishment Clause prohibits. 198
Heaven forbid that schoolchildren might read and obey the Ten
Commandments! The Supreme Court's unwarranted concern is
completely inconsistent with the Founders' firm intention that
American law would be based upon Biblical law. John Quincy Adams, our sixth President, said:
The law given from Sinai was a civil and municipal as well as
a moral and religious code . . . laws essential to the existence
of men in society and most of which have been enacted by
every nation which ever professed any code of laws. 199
In Stone, the Supreme Court declared unconstitutional the
schoolhouse display of the very laws that our Founders embraced
as the basis of civilized society. 20 0 It is hard to conceive of an
American educational system that divorces itself from the moral
precepts upon which Western culture is based.
6.

Wallace v. Jaffree

The next important Supreme Court decision on religion is Wallace v. Jaffree.2 01 This case involved an Alabama law that authorized a one-minute period of silence in school that could be used for
meditation, prayer, or nothing at all. 20 2 The Supreme Court decided that it was unconstitutional, declaring an intention to scrutinize not only the activity itself, but its purpose. Finding in the
legislative history one sponsor's statement that the bill reflected
an effort to return voluntary prayer to the public schools, the Supreme Court found the moment of silence invalid as establishing

religion. 203

198. Stone, 449 U.S. at 42, cited in BARTON, supra note 1, at 172.
199. JOHN QUINcY ADAMS, LETTERS OF JOHN QUINcY ADAMS TO His SON ON THE BIBLE
AND ITS TEACHINGS 61 (James M. Alden 1850), cited in BARTON, supranote 1, at 172.
200. BARTON, supra note 1, at 175.
201. 472 U.S. 38 (1985).
202. Wallace, 472 U.S. at 40.
203. Id. at 48 n.30, cited in BARTON, supra note 1, at 175-76.
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In dissent, Chief Justice Burger noted that the sponsor's statement that the bill was designed to return voluntary prayer to the
schools was entered into the legislative record well over a year after the statute was enacted.20 4 There were many other statements
of legislative intent making no reference to a religious purpose. So
in declaring the moment of silence unconstitutional, the Supreme
Court relied upon one after-the-fact statement of a single legislator to find an impermissible purpose for a statute which, on its
face, did not endorse any religion.
The Founders considered it not only appropriate, but essential
for government to promote religious belief.20 5 John Hancock,
signer of the Declaration of Independence and Governor of Massachusetts, said:
Sensible of the importance of Christian piety and virtue to the
order and happiness of a state, I cannot but earnestly commend to you every measure for their support and encouragement. . . . [T]he very existence of the republics . . . depend
much upon the public institutions of religion. 206
In the same vein, John Jay, the first Chief Justice of the United
States Supreme Court said, "[It is] the duty of all wise, free, and
virtuous governments to countenance and encourage virtue and
religion." 20 7 The Founders did not consider government encouragement of religion (which they supported) to be the same as government establishment of religion (which they prohibited by the
208
First Amendment).
The dissenting opinions of Chief Justice Burger and Justice
Rehnquist assailed the Wallace majority as anti-religion. Chief
Justice Burger said:
To suggest that a moment of silence statute that includes the
word "prayer" unconstitutionally endorses religion, while one
that simply provides for a moment of silence does not, mani204. Wallace, 472 U.S. at 86-87 (Burger, C.J., dissenting), cited in BARTON, supra note 1,
at 176.
205.

BARTON, supra note 1, at 177.

206. Independent Chronicle (Boston), November 2, 1780, last page, cited in BARTON,
supra note 1, at 177.
207. Speech of Governor John Jay (Nov. 4, 1800), in THE SPEECHES OF THE DIFFERENT
GOVERNORS TO THE LEGISLATURE OF THE STATE OF NEW YORK, COMMENCING WITH THOSE
OF GEORGE CLINTON AND CONTINUED DOWN TO THE PRESENT TIME 66 (J. B. Van Steen-

bergh 1825), cited in BARTON, supra note 1, at 178.
208. BARTON, supra note 1, at 178.
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fests not neutrality but hostility toward religion. The notion
that the Alabama statute is a step toward creating an established church borders on, if it does not trespass into, the ri209
diculous.
Justice Rehnquist's dissent reviewed the history of the First
Amendment, offering one of the best overviews available from any
source. Justice Rehnquist concluded that there was simply no
valid foundation for the "wall of separation" between church and
state. 210 In fact, the notion of the wall of separation was diverting
judges from the actual intentions of the drafters of the Bill of
Rights. The "wall of separation between church and state" is a
"metaphor based on bad history. . . . It should be frankly and explicitly abandoned." 211 Justice Rehnquist continued:
It would come as much of a shock to those who drafted the
Bill of Rights as it will to a large number of thoughtful Americans today to learn that the Constitution, as construed by the
majority, prohibits the Alabama Legislature from "endorsing"
prayer. George Washington himself, at the request of the
very Congress which passed the Bill of Rights, proclaimed a
day of "public thanksgiving and prayer, to be observed by acknowledging with grateful hearts the many and signal favors
of Almighty God." History must judge whether it was the Father of his County in 1789, or a majority of the Court today,
which has strayed from the meaning of the Establishment
2 12
Clause.
In ruling against a voluntary, silent religious activity, the Wallace case essentially replaced the First Amendment term "establishment" with the broader term "endorsement." In doing so, the
Supreme Court departed from the original intent of the First
Amendment and expanded government's interference in matters
of private religious ex'pression.

209.
210.
211.
212.

Wallace, 472 U.S. at 85, 89 (Burger, C.J., dissenting).
BARTON, supra note 1, at 179.
Wallace, 472 U.S. at 106-07, 112 (Rehnquist, J., dissenting).
Id. at 113.
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Creche Cases

Two nativity scene cases, Lynch v. Donnelly2 13 and County of Allegheny v. ACLU214 showed the Supreme Court's increasing hostil2 15
ity toward public expressions of religious belief.
In the 1984 Lynch decision, the Supreme Court upheld the public display of a nativity, scene as an appropriate way to celebrate
the Christmas holiday - a way recognized by Congress as a national tradition that depicts the origins of the holiday: "[T]he
crqche ... is no more an advancement or endorsement of religion
than the congressional and executive recognition of the origins of
Christmas .. .. *"216 Yet, only five years later, in the County of Allegheny case, the Supreme Court ruled that the creche, as a representation of the Nativity of Jesus, conveys an endorsement of religion in violation of the Establishment Clause of the First
Amendment.217
The creche in Lynch had been owned by the government and
placed on private land. 2 18 The creche in the County of Allegheny
case was privately owned and placed on public land (the CityCounty Building on Grant Street, Downtown Pittsburgh). 21 9 In
his dissent, Justice Anthony Kennedy opined that if the publiclyowned creche in Lynch was permissible under the First Amendment, the privately-owned nativity scene in County of Allegheny
should have been all the easier to uphold. 220 Justice Kennedy
noted that the creche was a purely passive symbol of a religious
holiday.221 "Passersby who disagree with the message conveyed
by these displays are free to ignore them, or even to turn their
backs, just as they are free to do when they disagree with any
222
other form of government speech."
The County of Allegheny case also introduced the notion that to
be constitutionally permissible, a religious display must be close
enough to snowflakes, reindeer or other secular objects as to remove the danger of an appearance of government endorsement of
213. 465 U.S. 668 (1984).
214. 492 U.S. 573 (1989).
215. BARTON, supranote 1, at 180.
216. Lynch, 465 U.S. at 669-70, cited in BARTON, supranote 1, at 180.
217. County of Allegheny, 492 U.S. at 621.
218. Lynch, 465 U.S. at 671.
219. County of Allegheny, 492 U.S. at 578.
220. Id. at 665 (Kennedy, J., concurring in part and dissenting in part), cited in BARTON,
supra note 1, at 180-81.
221. County of Allegheny, 492 U.S. at 664.
222. Id.
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religion. This has led to what is now referred to as "three reindeer
rule."223 Justice Kennedy thought it would be appalling to conduct
litigation under the Establishment Clause with "witnesses testifying they were offended - but would have been less so were the
creche five feet closer to the jumbo candy cane ....*"224 Justice
Kennedy concluded, "this court is ill-equipped to sit as a national
theology board, and I question both the wisdom and the constitu'
tionality of its doing so." 225
The County of Allegheny case continued the Supreme Court's
journey into the secularization of American law. The Court explicitly stated, "the Constitution mandates that the government remain secular." 226 Of course, the Founders believed no such thing.
John Dickinson, a signer of the Constitution, a Governor of Pennsylvania, and a delegate to the Constitutional Convention, said
"The rights essential . . .we claim them from a higher source 22 7
from the King of kings and Lord of all the earth."
George Washington said, "Religion and morality are the essential pillars of civil society." 228 John Adams, our second President,
said, "Our Constitution was made only for a moral and religious
people. It is wholly inadequate to the government of any other." 229
The other noteworthy aspect of the County of Allegheny case is
that the Supreme Court upheld the exhibition of a menorah while
outlawing the display of the nativity scene at the same property.
This provoked Justice Kennedy to write:
[T]he Supreme Court of the United States has concluded that
the First Amendment creates classes of religions based on the
relative numbers of their adherents. Those religions enjoying
the largest following must be consigned to the status of least-

223. Lynch, 465 U.S. at 691; Freethought Soc'y of Greater Phila. v. Chester County, 334
F.3d 247, 262 (3d Cir. 2003).
224. County of Allegheny, 492 U.S. at 676 (Kennedy, J., concurring in part and dissenting in part), cited in BARTON, supra note 1, at 181.
225. County of Allegheny, 492 U.S. at 678 (Kennedy, J., concurring in part and dissenting in part).
226. Id. at 610 (majority opinion).
227.

1 JOHN DICKINSON, THE POLITICAL WRITINGS OF JOHN DIcKINSON 111 (Bonsal &

Niles 1801), cited in BARTON, supra note 1, at 182.
228. GEORGE WASHINGTON, To the Clergy of Different Denominations Residing in and
near the City of Philadelphiaon March 3, 1797, in 35 GEORGE WASHINGTON, THE WRITINGS
OF GEORGE WASHINGTON 416 (1932), cited in BARTON, supra note 1, at 182.
229. WORKS OF JOHN ADAMS, supra note 168, at 229, cited in BARTON, supra note 1, at
182.
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favored faiths so as to avoid any possible risk of offending
230
members of minority religions.
Justice Kennedy's dissent forecast situations seen recently,
where school students are encouraged to learn about the Muslim
faith by reading the Koran and wearing Muslim garb - practices
which would be forbidden in public schools if the Christian faith
231
were involved.
8.

Lee v. Weisman

In Lee v. Weisman, 232 the Supreme Court outlawed prayers at
public school graduations. 233 Providence, Rhode Island, had a policy of permitting school principals to invite clergymen to offer invocation and benediction prayers as part of school graduation
ceremonies. 234 One principal invited a Rabbi to offer a prayer,
advising the Rabbi to be "non-sectarian." 235 Even though the
Rabbi offered an inclusive and nondenominational prayer, a student and her father filed suit. 236 Had the commencement speaker
offered a reading from Mein Kampf or The Communist Manifesto,
plaintiffs would have had no case. Apparently only religious
speech is dangerous enough to warrant the intercession of a federal court. 237
When the case reached the United States Supreme Court, the
Court struck down the traditional practice of graduation prayers
offered by clergy. As Justice Blackmun stated in his concurring
opinion, "[I]t is not enough that the government refrain from com238
pelling religious practices: it must not engage in them either."
Again, the Court was expanding its view of prohibited government
conduct. Not only did the First Amendment prohibit government
establishment of religion, it also prohibited government endorsement of religion. Not only did the First Amendment prohibit government from engaging in religious practice, it also prohibited
230. County of Allegheny, 492 U.S. at 677 (Kennedy, J., concurring in part and dissenting in part).
231. U.S. Schools: God Out, Allah In, Thomas More Law Center, June 26, 2002 [hereinafter God Out, Allah In], cited in LIMBAUGH, supra note 97, at 76.
232. 505 U.S. 577 (1992).
233. Lee, 505 U.S. at 592.
234. Id. at 580.
235. Id.
236. Id. at 581.
237. ROBERT H. BORK, COERCING VIRTUE: THE WORLDWIDE RULE OF JUDGES 67 (AEI
Press 2003).
238. Lee, 505 U.S. at 593 (Blackmun, J., concurring).
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government from allowing religious practice in the course of a
government-sponsored ceremony. 239 Of course, applied retroactively, the modern Court's interpretation of the Establishment
Clause would prohibit many proclamations and resolutions by our
Founding Fathers. John Adams stated:
As the safety and prosperity of nations ultimately and essentially depend on the protection and blessing of Almighty God,
and the national acknowledgment of this truth is not only an
I have
indispensable duty which the people owe to Him ....
therefore thought fit to recommend . . . a day of solemn humiliation, fasting and prayer that the citizens of these
[United] States... offer their devout addresses to the Father
240
of Mercies.
Elias Boudinot, President of Congress, proclaimed:
[W]e can only depend on the all powerful influence of the
Spirit of God, whose Divine aid and assistance it becomes us
as a Christian people most devoutly to implore. Therefore I
move that some minister of the Gospel be requested to attend
this Congress every morning ... during the sessions in order
to open the meeting with prayer. 241
When our nation's capital was moved to Washington, D.C. in
1800, Congress permitted the Capitol building itself to be used as
a church. 242 John Quincy Adams, a United States Senator and
Representative who also served in several presidential administrations and eventually became our sixth President, attended
public church services held in the Capitol. 243 The United States
Capitol continued to be a place of worship until at least the Lincoln administration. 244
The Lee v. Weisman Court was deliberately departing from
American tradition in suggesting that the government must not
permit prayer as part of official ceremonies. The majority opinion
239. BARTON, supra note 1, at 184.
240. JOHN ADAMS, Proclamationfor a National Thanksgiving on March 23, 1798, in
WORKS OF JOHN ADAMS, supra note 168, at 169, cited in BARTON, supra note 1, at 184.
241.

1 ELIAS BOUDINOT, THE LIFE, PUBLIC SERVICES, ADDRESSES, AND LETTERS OF ELIAS

BOUDINOT, LL.D., PRESIDENT OF THE CONTINENTAL CONGRESS 21 (J.J. Boudinot ed.,
Houghton, Mifflin & Co. 1896), cited in BARTON, supra note 1, at 185.
242. BARTON, supra note 1, at 119.
243. Id.
244. David Barton, Address at National Litigation Academy, Laguna Niguel, Cal. (June
30, 2005).
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studiously avoided historical precedent. Justice Scalia, in dissent,
stated:
From our Nation's origin, prayer has been a prominent part of
In his first
governmental ceremonies and proclamations ....
inaugural address, after swearing his oath of office on a Bible,
George Washington deliberately made a prayer a part of his
first official act as President. . . . Such supplications have
been a characteristic feature of inaugural addresses ever
since. Thomas Jefferson, for example, prayed in his first inaugural address ....
The other two branches of the Federal
Government also have a long-established practice of prayer at
public events .... [T]here is simply no support for the proposition that the officially sponsored nondenominational invocation [involved in the case] violated the Constitution of the
United States. To the contrary, [the prayers] are so characteristically American they could have come from the pen of
245
George Washington or Abraham Lincoln himself.
The Lee majority had implied that public prayers were disruptive and divisive. The dissent responded:
[N]othing, absolutely nothing, is so inclined to foster among
religious believers of various faiths a toleration - no, an affection - for one another than voluntarily joining in prayer
together, to God whom they all worship and seek. . . . The
Baptist or Catholic who heard and joined in the simple and
inspiring prayers of Rabbi Gutterman on this official and patriotic occasion was inoculated from religious bigotry and
prejudice in a manner that cannot be replicated. 246
Ultimately, the divide on the Supreme Court was between those
Justices who believed that religion is a private matter to be confined, and those who believed that religion is a belief to be lived
and proclaimed publicly:
Church and state would not be such a difficult subject if religion were, as the Court apparently thinks it to be, some purely
personal avocation that can be indulged entirely in secret, like
pornography, in the privacy of one's room. For most believers,
it is not that, and has never been. Religious men and women
245.
246.

Lee v. Weisman, 505 U.S. 577, 633-42 (1992) (Scalia, J., dissenting).
Lee, 505 U.S. at 646, cited in BARTON, supra note 1, at 188.
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of almost all denominations have felt it necessary to acknowledge and beseech the blessing of God as a people, and not just
as individuals, because they believe in the "protection of divine Providence," as the Declaration of Independence put it,
not just for individuals but for societies; because they believe
God to be, as Washington's first Thanksgiving Proclamation
put it, the "Great Lord and Ruler of Nations." One can believe
in the effectiveness of such public worship, or one can deprecate and deride it. But the long-standing American tradition
of prayer at official ceremonies displays with unmistakable
clarity that the Establishment Clause does not forbid the gov-

ernment to accommodate
9.

it.247

Santa Fe Independent School District v. Doe

In Santa Fe Independent School District v. Doe, 248 the Supreme
Court expanded its hostility toward voluntary school prayer. A
Texas school district allowed a student council chaplain to pray
over the public address system at the beginning of each home
football game. 249 In response to a challenge by certain students,
the school board changed the policy to create a two-step procedure. 250 First, the students would hold an election simply to determine whether any invocation should be given at all. 25 1 If so, a
second election would be conducted to select the student who
would deliver it.252 The school district hoped that this procedure
would render the invocation private speech and therefore immune
from a challenge under the Establishment Clause. 253 The Su254
preme Court ruled otherwise.
The Court reasoned that because the school district sanctioned
the election that ultimately permitted the religious views of the
majority of students to be expressed, the religious views of the minority of students were being silenced. 255 Although attendance at
football games was not mandatory, the Supreme Court found that
for some students, such as football players, cheerleaders and band

247.
248.
249.
250.
251.
252.
253.
254.
255.

Lee, 505 U.S. at 645 (Scalia, J., dissenting).
530 U.S. 290 (2000); see also LIMBAUGH, supra note 97, at 22-23.
Santa Fe, 530 U.S. at 294.
Id. at 296-98.
Id.
Id.
Id. at 305.
Santa Fe, 530 U.S. at 305.
Id. at 304-06
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members, attendance was virtually mandatory. 2 56 So, these students were facing what the Court viewed as a difficult choice of
whether to not attend these games or to attend and risk facing a
incredibly thin skin
personally offensive religious ritual. 257 "The
258
of nonadherents is constitutional dogma."
Chief Justice Rehnquist, in his dissent, noted the distinction between a policy that would tolerate a religious message as opposed
to improperly endorsing a religious message. Justice Rehnquist
found that the Supreme Court majority was showing an outright
antipathy to religious beliefs, saying "even more disturbing than
its holding is the tone of Court's opinion; it bristles with hostility
'259
to all things religious in public life.
The Santa Fe decision is another example of a liberal majority
attempting to force religious expression out of the public arena
and into a cubbyhole of personal observance. Not only is this inconsistent with the very nature of religion - one who has found
salvation inevitably tries to share it with others - but it is diametrically opposed to the traditions of the United States.
The Supreme Court's hostility toward religion has spread
throughout society. After the Supreme Court prohibited prayer in
public schools and other public religious pronouncements under
the guise of a "separation between church and state," many private institutions have restricted religious practices so as to avoid
offense to non-believers. Target stores, for example, barred Salvation Army Santas from their storefronts at Christmastime in
Even liberal scholar Stephen Carter has noted the
2004.260
change in our society from one of piety to one of secularism: "More
and more, our culture seems to take the position that believing
deeply in the tenets of one's faith represents a kind of mystical
irrationality, something that thoughtful, public-spirited American
citizens would do better to avoid. ' 261 The Founders attempted to
create a society that is built upon and encourages religious belief.
The modern Supreme Court has tried to create just the opposite: a
society intolerant of public religious expression. This tends to undermine even private religious faith.
256.
257.

Id. at 311.
Id. at 312, cited in LIMBAUGH, supra note 97, at 23.

258.

BORK, supra note 237.

259. Santa Fe, 530 U.S. at 318.
260. Elliot Blair Smith, Target Sticks to Its Decision to Bar Salvation Army Kettles, USA
TODAY, Dec. 6, 2004, available at http://www.usatoday.com/money/industries/retail/200412-06-target-salvation-armyx.htm.
261.

STEPHEN L. CARTER, THE CULTURE OF DISBELIEF 6-7 (Basic Books 1993).
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IV. THE CONSEQUENCES: ANTI-RELIGIOUS BIGOTRY

Let us consider the effects of Supreme Court decisions that have
turned the First Amendment from a protection of religious freedom into a prosecutor of religious observance. What we find is a
growing reluctance to acknowledge religious faith, particularly
Christian religious faith, in public and even private circumstances. And, as Justice Kennedy recognized in the County of Allegheny case, the Supreme Court's decisions have gradually created bigotry against majority religions lest adherents of minority
religions (or non-believers) be offended.262

A.

Curriculum Changes Erase Religion

As we have seen, many of the United States Supreme Court
cases that show hostility toward public expressions of religious
faith are glaringly devoid of historical perspective. If they honestly attempted to grapple with American historical traditions,
they would find it impossible to interpret the Establishment
Clause as a declaration of governmental secularism. Only by ignoring American history can these Justices separate religious piety from the traditions of our government.
Given recent Supreme Court decisions prohibiting government
"endorsement" of religion in public schools, and given the profound
religious themes in some of our country's founding documents,
perhaps it is not surprising that public schools no longer emphasize founding documents such as the Declaration of Independence
in their social studies curricula. We are getting to the point where
schools will falsify history in order to excise religion from the lesson. For example, the New Jersey Department of Education removed references to the Pilgrims and the Mayflower from its history standards for school textbooks because the word "Pilgrim"
suggests religion. 263 Instead of defining the Pilgrims as a religious
group, the New Jersey standards now define them as "people who
264
make long trips."
Many public schools now portray Thanksgiving as a multicultural harvest feast, excluding references to giving thanks to God.
Thanksgiving was established as an annual national holiday by
262. County of Allegheny v. ACLU, 492 U.S. 573, 677 (1989).
263. Ellen Sorokin, No Founding Fathers? That's our new history, WASH. TIMES, Jan.
28, 2002, cited in LIMBAUGH, supra note 97, at 68.
264.

PAUL VITZ, CENSORSHIP: EVIDENCE OF BIAS IN OUR CHILDREN'S TEXTBOOKS (Ser-

vant Books 1986), cited in LIMBAUGH, supra note 97, at 69.
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President Lincoln, who invited American citizens to set aside the
last Thursday of November "as a day of Thanksgiving and Praise
to our beneficent Father who dwelleth in the Heavens." 26 5 Despite
the undeniably religious origins of Thanksgiving, in 1995 the National Education Association (a teachers organization) passed a
resolution that Thanksgiving is a representation of "the rich
American diversity that was embodied in the settlement of America," and that the holiday celebrates "the coming together of peoples and the inclusion of all immigrants as a part of this great diverse country." 266 References to the religious roots of this holiday
are being purged.
In 2002, the California Legislature debated a bill that would
have required testing high school students on the Declaration of
Independence, the Constitution, the Gettysburg Address, and
other essentials of American history. 267 A representative of a
state teachers union spoke in opposition to the legislation, suggesting that the Declaration of Independence and the Constitution
are "non-essential materials," and that schools have "more important subjects they need to be teaching." 268 One high school history
textbook devoted more space to Marilyn Monroe than to George
Washington. 269 It is not uncommon for American history teachers
to tell their students that the American colonists engaged in genocide when settling America, that the Founding Fathers were racist, sexist, Eurocentric bigots, and that America's expansion west270
ward was capitalist pillage.
While American teachers "de-exceptionalize" American history, 271 multi-culturalist teachers present sanitized versions of
other cultures, such as Islam. 272 A study conducted by the Ameri3,
1863),
of
Thanksgiving
(Oct.
Proclamation
265. Abraham
Lincoln,
http://www.classicallibrary.org/lincoln/thanksgiving.htm, cited in LIMBAUGH, supra note 97,
at 69.
266. NEA HANDBOOK 1995 - 1996, at 266 (National Education Association 1995), cited in
LIMBAUGH, supranote 97, at 70.
267. Brian Kennedy, TeachingAmerican History in the Schools: The Claremont Institute
& The Teaching Teachers Project, PROGRESSIVE J. Vol. 4, Issue 67 (2002), cited in
LIMBAUGH, supranote 97, at 72.
268. Id.
269. Id.
270. C. Bradley Thompson, The Historians vs. American History, CNSNEWS, Feb. 26,
2003, http://www.cnsnews.com/Commentary/Archive/200302/COM20030226e.html, cited in
LIMBAUGH, supranote 97, at 75.
271. Kay S. Hymowitz, Anti-Social Studies, So Many Ideas for Improving the Curriculum - All of Them Bad, WKLY. STANDARD, May 6, 2002, cited in LIMBAUGH, supra note 97,
at 71.
272. Larry Witham, Report Charges Textbooks "Hide" Problems with Islam, WASH.
TIMES, Feb. 10-16, 2003, cited in LIMBAUGH, supra note 97, at 76.
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can Textbook Council said that texts make no effort to hide the
blemishes on Western history, such as slavery, but sanitize violence and the brutal subjection of women in the Muslim world. 273
In one textbook, students were encouraged to pretend they were
Muslims, to pray in the name of Allah, to take Muslim names, to
274
simulate their own jihad, and plan a pilgrimage to Mecca.
Teachers had the students dress in Muslim garb, use Muslim
phrases, memorize Islamic prayers, fast during Ramadan and otherwise behave like Muslims. 275 Had a pro-Christian simulation of
this sort been incorporated into a school curriculum, the ACLU
would have filed suit and the courts would probably have declared
the exercise unconstitutional.
B.

The Story of Faith in the Abolition and Civil Rights Movements Has Been Replaced by a Caricatureof Intolerance, Hatred and Narrow-Mindedness

An accurate account of American history would show the central
role of Christianity in the abolition of slavery and the 1960s civil
rights movement. Instead, revisionist historians overemphasize
the coexistence of slavery and the "all men are created equal" pronouncement of the Declaration of Independence as if our Founders
were insincere, and they minimize religion's role in ending Southern segregation in the 1960s.
1.

Slavery

Slavery existed throughout history and throughout the world
until notions of human dignity (founded upon religious belief) took
root in the West. The word "slave" is derived from the name of the
Slavs in Eastern Europe, because the Slavs were so often enslaved
both in Europe and the Islamic world. 276 For centuries, civilized
and uncivilized societies simply accepted slavery without any debate as to its morality. 277 The end of slavery began when British
and American leaders began to question the morality of slavery in

273. Id.
274. LIMBAUGH, supra note 97, at 76 (referring to Houghton Mifflin's seventh-grade
social studies book, Across the Centuries). See also Matthew Maddox, Islam Should Not Be
Main Religious Focus in Public Schools, THE BATTALION, Jan, 29, 2002.
275. God Out, Allah In, supra note 231, at 76.
276.

THOMAS SOWELL, BLACK REDNECKS AND WHITE LIBERALS 112 (Encounter Books

2005).
277.

Id. at 116.
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the eighteenth century. 278 "[T]he principal impetus for the abolition of slavery came first from very conservative religious activists
279
- people who would today be called 'the religious right."'
As the eighteenth century began, Britain was among the leaders
in the African slave trade. 28 0 But by the end of that century, Britain had abolished the slave trade for moral reasons, contrary to its
economic interests. 28 1 By force of arms, Britain enforced its slavery ban against the Ottoman Empire, Brazil, and African and
Asian nations, none of which had any moral compunction about
continuing the practice. 28 2 In the West, a moral sense emerged
that "slavery was so wrong that Christians could not in good conscience enslave anyone or countenance the continuation of this
institution among themselves or others." 28 3 In both Britain and
America, the Quakers were the first to decide that slavery threat28 4
ened their eternal salvation.
As late as 1705, Philadelphia Quakers owned slaves. 28 5 Antislavery sentiment grew, and by 1758 the Quakers were prohibited
to own slaves. 28 6 In England, Quakers and certain members of the
Anglican Church took up the cause, beginning a decades-long political battle to ban the slave trade. 28 7 The moral crusade was impelled by, among other things, reports from religious missionaries
in Africa and elsewhere. 288 In response to growing political pressure, and despite the Empire's economic stake in slavery, Parliament banned the slave trade in 1808.289
The abolition of the slave trade did not, however, free the millions around the world who were already slaves. In the young
American nation, the recognition that buying and selling human
beings was immoral did not necessarily mean that people who had
never known freedom should be freed to fend for themselves.
278. Id.
279. Id.
280. Id. at 115-16. Islamic countries of the Middle East and North Africa enslaved more
Africans than did England and the United States, a fact ignored by modern American historians. Nor were black Africans the only people being subjugated. Mohammedan pirates
of North Africa enslaved more than one million Europeans between 1500 and 1800, and
European slaves were still being sold in Egypt until 1885. Id. at 112.
281. SOWELL, supra note 276, at 132-33.
282. Id. at 116-17.
283. Id. at 129.
284. Id. at 130.
285. Id.
286. SOWELL, supra note 276, at 130.
287. Id.
288. Id.
289. Id. at 130-31.

Duquesne Law Review

246

Vol. 45

Even people who saw slavery as evil feared that suddenly releasing a large population of slaves among their former owners would
lead to a race war. 290 Founders such as George Washington, Thomas Jefferson and James Madison "saw slavery as an evil that
could be tolerated only in fear of greater evils, and then not toler29 1
ated indefinitely."
Some historians criticize Founders such as Washington, Jefferson and Madison because they owned slaves or lived in states that
permitted slavery. Such accounts unfairly apply modern sensibilities to men who were born into a time when the legitimacy of slavery had scarcely been questioned anywhere in the world. Yet,
these men took documented actions to restrict this wellestablished institution. In 1769, Jefferson seconded a motion in
the Virginia House of Burgesses that would have permitted slave
owners to free their slaves. 292 Jefferson's first draft of the Declaration of Independence criticized King George III for enslaving
Africans. 293 His draft of the Virginia Constitution prohibited the
importation of any more slaves. 294 In 1784, Jefferson proposed a
bill in the Continental Congress that would have made slavery
illegal in the western territories. 29 5 Had the bill passed, it would
have banned slavery in Alabama and Mississippi. 296 The failure of
Jefferson's actions against slavery - 100 years before the Emancipation Proclamation - should not detract from Jefferson's stature as a proponent of God-given human rights.
American churches, including the Quakers, Presbyterians and
Methodists, were the first opponents of slavery. 297 Religious and
evangelical leaders such as Benjamin Rush, a signer of the Declaration of Independence, founded the nation's first abolition societies. 298 Rush declared:
Slavery is repugnant to the principles of Christianity .... It
is rebellion against the authority of a common Father. It is a
290.

Id. at 139-40.

SOWELL, supra note 276, at 140.
292. Id. at 145.
293. Id.
294. Id.
295. Id.
296. SOWELL, supra note 276, at 145.
297. See W. 0. BLAKE, THE HISTORY OF SLAVERY AND THE SLAVE TRADE 169-72 (1858);
291.

W. D. WEATHERFORD, AMERICAN CHURCHES AND THE NEGRO 85-86, 171-74 (1957), cited in

David
Barton,
Black
History
Issue
2002,
WALLBUILDER
REP.,
http://www.wallbuilders.com/resources/search/detail.php?ResourceID=63 (last visited Feb.
12, 2007) [hereinafter Black History Issue 2002].
298. BLAKE, supra note 297, at 178, cited in Black History Issue 2002, supra note 297.
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practical denial of the [effect] of the death of a common Savior. It is [encroaching on the authority] of the great Sovereign
of the universe who has solemnly claimed an exclusive prop299
erty in the souls of men.
In the 1800s, religious leaders continued to fight the institution
of slavery. Rev. George Bourne, head of a Presbyterian congregation in Virginia, refused communion to slaveholders and excoriated slaveholding ministers. 30 0 In the late 1820s, William Lloyd
Garrison "applied the rhetoric of evangelical reform to slavery and
put forth the vision of America at a crossroads, one in which it
must free the slaves immediately or suffer God's wrath in the form
of race war." 30 1 Garrison began publishing The Liberator in 1831,
"merging apocalyptic visions with the familiar religious language
of conversion and reform" to press for abolition.302
Garrison
united members of the religious community under the banner of a
new organization, the American Antislavery Society, which asserted that immediate emancipation was "not simply an option
but the ultimate standard of the Christian life." 303
Abolitionism, the principal moral issue of nineteenth century
America, arose from the same Christian traditions that spawned
America itself.
2.

Desegregation

The civil rights movement of the 1960s "represented a massive
infusion of religious rhetoric into the public square. '' 30 4 It was
driven largely by religious leaders, most prominently the Rev.
Martin Luther King, Jr. Rev. King's most famous speeches and
writings are filled with religious references. In his April 16, 1963,
Letter from Birmingham Jail, King explained why he had come to
Birmingham:
I am in Birmingham because injustice is here. Just as the
prophets of the eighth century B.C. left their villages and carried their "thus saith the Lord" far beyond the boundaries of
299.

MINUTES OF THE PROCEEDINGS OF A CONVENTION OF DELEGATES FROM THE

ABOLITION SOCIETIES 24 (1794), cited in Black History Issue 2002, supra note 297.
300. Robert Abzug,
Abolition and Religion, HISTORY Now,
Sept.
http://www.historynow.org/09 2005/historian5.html.
301. Id.
302. Id.
303. Id.
304. STEPHEN L. CARTER, THE CULTURE OF DISBELIEF 227 (Basic Books 1993).

2005,
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their home towns, and just as the Apostle Paul left his village
of Tarsus and carried the gospel of Jesus Christ to the far
corners of the Greco Roman world, so am I compelled to carry
the gospel of freedom beyond my own home town. 305
King used religious tenets to justify civil disobedience against
segregation laws:
[T]here are two types of laws: just and unjust. I would be the
first to advocate obeying just laws. One has not only a legal
but a moral responsibility to obey just laws. Conversely, one
has a moral responsibility to disobey unjust laws. I would
agree with St. Augustine that "an unjust law is no law at all."
Now, what is the difference between the two? How does one
determine whether a law is just or unjust? A just law is a
man made code that squares with the moral law or the law of
God. An unjust law is a code that is out of harmony with the
moral law. To put it in the terms of St. Thomas Aquinas: An
unjust law is a human law that is not rooted in eternal law
and natural law .... All segregation statutes are unjust ...
306

King wore the label "extremist" as a badge of honor, linking the
so-called extremism of religious and American leaders:
But though I was initially disappointed at being categorized
as an extremist, as I continued to think about the matter I
gradually gained a measure of satisfaction from the label.
Was not Jesus an extremist for love: "Love your enemies,
bless them that curse you, do good to them that hate you, and
pray for them which despitefully use you, and persecute you."
Was not Amos an extremist for justice: "Let justice roll down
like waters and righteousness like an ever flowing stream."
Was not Paul an extremist for the Christian gospel: "I bear in
my body the marks of the Lord Jesus." ... And Abraham Lincoln: "This nation cannot survive half slave and half free."
And Thomas Jefferson: "We hold these truths to be self evident, that all men are created equal ... ." So the question is
305. Letter from Birmingham Jail (Apr. 16, 1963), in WHY WE CAN'T WAIT 64-84 (Signet
Classics
2000)
(1964),
available
at
http://www.stanford.edu/group/King/liberation-curriculum/pdfs/letterfrombirmingham-ww
cw.pdf.

306.

Id.
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not whether we will be extremists, but what kind of extrem30 7
ists we will be. Will we be extremists for hate or for love?
King predicted victory in the struggle against segregation precisely because his cause was consistent with both American and
Biblical precepts: 'We will win our freedom because the sacred
heritage of our nation and the eternal will of God are embodied in
' 30 8
our echoing demands.
Dr. King's most famous speech, delivered in Washington on August 28, 1963, joined together civic and religious beliefs:
I have a dream that one day this nation will rise up and live
out the true meaning of its creed - "We hold these truths to
be self-evident that all men are created equal."

I have a dream that one day "every valley shall be exalted,
every hill and mountain shall be made low, the rough places
will be made plain, and the crooked places will be made
straight, and the glory of the Lord shall be revealed, and all
30 9
flesh shall see it together."
King's anti-segregation crusade was not successful because
Southern segregationists were suddenly converted to racial tolerance. The roots of King's success were in the Bible. First, the civil
rights movement relied on prophetical Black religion, which declared segregation sinful, inspired solidarity and sacrifice, and
encouraged a David-versus-Goliath belief in victory. "It is hard to
imagine masses of people lining up for years of excruciating risk
against Southern sheriffs, fire hoses and attack dogs without some
' 310
transcendent or millennial faith to sustain them.
The second reason for the defeat of segregation was that Southern white churches could not find any theological basis to support
segregation, and so they did not form an anti-civil rights move-

307. Id.
308. Id.
309. Martin Luther King, Jr., Address at March on Washington (Aug. 28, 1963),
http://www.stanford.edu/group/King/publications/speeches/address at march_on-washingt
on.pdf. The Biblical reference is Isaiah 40:4.
310. DAVID L. CHAPPELL, A STONE OF HOPE (Univ. North Carolina Press 2004), reviewed
by Jonathan Reider, Righteousness Like a Mighty Stream, N.Y. TIMES, Feb. 8, 2004, available at http://www.nytimes.com/ref/books/review/08RIEDERT.html.
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ment. 311 Indeed, the Southern Presbyterians and Southern Baptists adopted pro-integration resolutions in the 1950s.3 12 The absence of religious fervor weakened the segregationists while the
presence of religious fervor strengthened the civil rights movement.
Despite the undeniable importance of American religious traditions in the history of civil rights, the modern culture caricatures
people of faith as intolerant, hateful, narrow-minded bigots. This
largely stems from religious citizens' resistance to laxity in the
area of sexual morality, including subjects such as abortion and
homosexuality. The media describe members of the "religious
3 13
right" as "largely poor, uneducated, and easy to command."
When a politician advocates abortion or gay marriage as a "civil
right," he or she is praised as an enlightened public servant. But
when a religious person disapproves of abortion or homosexuality
on religious grounds, he or she is portrayed as unenlightened,
backward, and bigoted. A religious or moral justification for a
public position has become inherently suspect. If this antireligious thinking had prevailed in earlier times, could the abolition or civil rights movements have succeeded?
C.

Christmasas a Time of Conflict

As any religious parent of a public school student can attest,
Christmas has become a time of disputation in our school system.
School officials often find themselves in the middle of Christmas
controversy and sometimes curtail holiday traditions based on
mistaken notions of the "separation of church and state." For example, although it is still permissible to sing religious Christmas
carols in public schools as long as they are presented during an
activity that has a secular purpose and effect, 3 14 most schools have
eliminated religious carols.
The Chancellor of the New York City Department of Education
prohibited the display of nativity scenes in New York City schools
during Christmas, but allowed displays of the Jewish menorah
311. CHAPPELL, supra note 310, reviewed by Michael Lumish, H-1060s, H-NET REVIEWS,
Sept. 2004, availableat http://www.h-net.org/reviews/showrev.cgi?path=212701097151066.
312. CHAPPELL, supra note 310, reviewed by Reider, supra note 310.
313. Michael Weisskopf, Energized by Pulpit or Passion, the Public is Calling: "Gospel
Grapevine" Displays Strength in Controversy over Military Gay Ban, WASH. POST, Feb. 1,
1993, cited in LIMBAUGH, supra note 97, at 266-67.
314. McGowan v. Maryland, 366 U.S. 420, 445 (1961); Florey v. Sioux Falls Sch. Dist.,
619 F.2d 1311, 1319 (8th Cir. 1980).
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and the Islamic star and crescent. 315 The excuse was "diversity,"
but the diversity did not extend to Christians. 316 By disallowing
nativity scenes while allowing symbols of other religious faiths,
these policies relegate Christians to second-class status. 317
In Frederick County, Maryland, a school employee was barred
from distributing Christmas cards with a Christian message. 318 A
fourth-grader in Ephrata, Pennsylvania, was forbidden from
319
handing out religious Christmas cards to his classmates.
In California, teachers in a particular school district were forbidden to wear Christmas jewelry or even to use the word
"Christmas" in their classes. One discouraged teacher, who had
held a classroom program on "Christmas Around the World" for
over twenty years, considered retiring.320
Around the country, school districts have substituted the politically correct terms "winter break" or "holiday break" for the supposedly offensive term "Christmas break." In New Jersey, a thirdgrade teacher cancelled a class trip to see the play A Christmas
Carol on Broadway under pressure from the ACLU, which contended the play excluded non-Christian elements of the community. 321 In an elementary school in Tupelo, Mississippi, children
attended an assembly where Kwanzaa was celebrated and Chanukah was taught, but Christmas hymns were limited to those
that did not reference Jesus Christ, and the Christmas tree was
renamed "A Giving Tree." 322 According to a 2000 Gallup Poll, approximately 96 percent of Americans celebrate Christmas. 323 Yet
somehow, the celebration of Christmas, the most inclusive of holidays, must be restricted so as not to offend a small minority.

315.

LIMBAUGH, supra note 97, at 40-41.

316. Id.
317. Id. at 41.
318. Id.
319. Id. at 41-42 (citing Tonya L. Green, Political CorrectnessHinders Religious Expression,
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Dec.
20,
2001,
http://www.cwfa.org/articledisplay.asp?id=1284&department=CWA&categoryid=freedom).
320. LIMBAUGH, supra note 97, at 42 (citing Joe Kovacs, School Bans Saying "Christmas" Veteran Teacher Dumbfounded by Order Precluding Mention of Holiday,
WORLDNETDAILY,
Dec.
13,
2002,
http://worldnetdaily.com/news/article.asp?A-RTICLEID=29977).
321. Id. (citing Kelly Boggs, A Constitutional Christmas, BAPTIST PRESS NEWS, Dec. 20,
2002).
322. ParentsFight School Christmas Ban, CHARISMA NEWS SERVICE, Dec. 23, 2002, cited
in LIMBAUGH, supra note 97, at 42.
323. David
Montgomery,
A
PC
Christmas,
Dec.
26,
2002,
http://www.frontpagemag.com/Articles/Printable.asp?ID=5227, cited in LIMBAUGH, supra
note 97, at 43.
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A Catalog of Religious Persecution

Other holidays have also caused school districts to try to limit
religious expression. A public school in Milwaukee permitted its
students to exchange Valentines, including those featuring pop
stars Britney Spears and NSync. 324 But when eight-year-old Morgan Nyman attempted to pass out homemade Valentines saying
"Jesus Loves You," she was forbidden to do so during class time.
The school district's attorney thought this would constitute an impermissible endorsement of religion by the school district. 32 5 One
wonders whether the school district was endorsing Britney
32 6
Spears.
Some school districts have prohibited students from distributing
Bibles to their fellow students. In one case, a school principal confiscated one thousand Bibles that students had purchased with
money that the students themselves had raised. 327 At another
school, administrators and police threatened to arrest students
328
who were distributing Bibles before the school day.
A middle school teacher in Houston took two sisters carrying
Bibles to the principal's office. 329 She claimed that the Bibles were
not allowed on school property. 330 When the girls' mother came to
the school, the teacher threw the Bibles into the trash can saying,
"This is garbage." 331 In a separate incident at the same school,
school officials confronted students whose book covers displayed
the Ten Commandments. 332 The officials threw the book covers in
the garbage, saying that the Ten Commandments constituted hate
333
speech that might offend other students.
There are many instances where teachers have prohibited students from reading the Bible to their classmates or using the Bible
as a source for a book report. In Massachusetts, a child brought a
book called The First Christmas to her second-grade class in response to an assignment about her family's Christmas tradi-

324. LIMBAUGH, supra note 97, at 43-44.
325. Id.
326. Amy Hetzner, School Rejected Girl's Religious Cards, Suit Says, MILWAUKEE J.
SENTINEL, Mar. 22, 2001, cited in LIMBAUGH, supra note 97, at 44.
327. LIMBAUGH, supra note 97, at 44.
328. Id.
329. Id. at 45.
330. Id.
331. Id.
332. LIMBAUGH, supra note 97, at 45.
333. Id.
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tions. 334 However, because the focus of the book was the birth of
Christ, the child was not permitted to use it for the class assignment. 335 After trying to settle the matter with school administrators, the family engaged attorneys associated with the American
Center for Law and Justice (ACLJ).336 An ACLJ attorney noted,
"the actions of the school district are not only unconstitutional, but
send a disturbing message to all elementary school students that religious beliefs must be treated the same way the school
337
handles profanity or offensive behavior not permitted at school."
Our country has changed. Where traditionally the Bible was
used as a school text, modern day teachers try to keep it out of
school altogether. American public education was founded on the
premise that students needed to learn to read the Bible so that
they could save their souls. Now, themes of faith or salvation are
greeted with hostility. The supposed justification for school officials' position is that Biblical or religious themes might be offensive to non-believers. However, these same school officials and
teachers support instruction that is not only offensive to but directly contrary to the beliefs of Christians, such as distributing
condoms in high schools and teaching that homosexuality is just a
lifestyle choice. Sex education is a frequent battleground between
people of religious faith and the liberal agenda of the educational
establishment.
Another such battleground has to do with the teaching of evolution and the exclusion of intelligent design. In Dover, Pennsylvania, a group of parents backed by the ACLU sued to prevent
3 38
discussion of intelligent design in a ninth-grade biology class.
The judge not only ruled against the teaching of intelligent design,
but ordered the school district to pay plaintiffs' legal fees, expected
to exceed $1 million. The school board members responsible for
putting intelligent design in the curriculum were defeated in the
next election. 339

334. Id. at 46.
335. Id.
336. Id. at 46-47.
337. Jessica Cantelon, Parents of Second Grader Sue School for Religious Discrimina2002,
Aug.
1,
CNSNEWS,
tion,
http://www.cnsnews.com/Culture/Archive/200208/CUL2002081a.html, cited in LIMBAUGH,
supra note 97, at 47.
338. Laurie Goodstein, Web of Faith: Law and Science in Evolution Suit, N.Y. TIMES,
Sept. 26, 2005, cited in ANN COULTER, GODLESS 200 (Crown Forum 2006).
339. Laurie Goodstein, Evolution Slate Outpolls Rivals, N.Y. TIMES, Nov. 9, 2005.
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There are serious flaws in Darwin's theory of evolution, and legitimate scientific reasons for considering intelligent design. 340 A
detailed discussion of the subject is beyond the scope of this paper.
For present purposes, the point is that given the state of Establishment Clause jurisprudence and the anti-religious tenor of
modern cultural elites, it becomes practically and legally impermissible for an American public school to teach an intelligent design version of Creation. Surely, this would have been astounding
to our Founding Fathers.
E.

The Social Consequences of Anti-Religious Bias

What are the consequences of the abrupt change in our country's culture from one that held religious faith as its foundation to
one that declares religious faith narrow-minded and intolerant?
One respected jurist commented: "It is not too much to say that
the suffocating vulgarity of popular culture is in large measure the
work of the [Supreme] Court. '34 1 From the time of the Founding
until the middle of the twentieth century, legislative restrictions
on lewdness and profanity did not raise any Constitutional issue.
"[S]uch utterances are no essential part of any exposition of ideas.
. . and any benefit that may be derived from them is clearly outweighed by the social interest in order and morality." 342 But at
the same time as the Supreme Court was narrowing the First
Amendment's protection of religious expression, it was broadening
the First Amendment's protection of obscene expression.
In 1971, the Court overturned the conviction of a man "who
wore into a courthouse a jacket suggesting, with a short AngloSaxon verb, that the reader perform a sexual act of extreme anatomical implausibility with the Selective Service System." 343 The
Supreme Court had difficulty distinguishing the "f-bomb" from
other offensive words, saying "One man's vulgarity is another
man's lyric." 344 In 2000, the Court struck down a federal statute
that required sexually-oriented cable channels to limit their
broadcasts to hours when children would probably be in bed. 345
The Court reached this result by equating sexual displays with
See COULTER, supranote 338, chs. 8-11.
341. BORK, supra note 237, at 64.
342. Id. at 61 (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)).
343. Id. at 61-62 (quoting Cohen v. California, 413 U.S. 15 (1971)).
344. Id. at 62 (quoting Cohen, 413 U.S. at 25).
345. United States v. Playboy Entm't Group, Inc., 529 U.S. 803 (2000), cited in BORK,
supra note 237, at 62-63.
340.
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speech and giving no weight "to the interest of society in preserving some vestige of moral tone. '8 46 If the Supreme Court had interpreted the First Amendment to permit communities to protect
moral standards and require decency in public discourse, nothing
of value would have been lost. But by subordinating traditional
community values to the self-gratification of the individual, the
347
Supreme Court has contributed to the coarsening of our culture.
David Barton's book, Original Intent, examines various social
science statistics before and after 1962-1963, when two of the most
damaging Supreme Court decisions (Engel v. Vitale and Abington
v. Schempp) were decided. 348 Barton's graphs show dramatic increases in the following: birth rates for unwed girls between the
ages of fifteen and nineteen; violent crime; sexually transmitted
diseases; and single-parent households. 349 Over the same period
350 It is, of
of time, SAT scores declined by about seventy points.
course, hard to say whether the Supreme Court's anti-religion decisions caused the populace to rationalize more and more immoral
behavior, or whether an increasingly immoral popular culture influenced the Court's decisions. Whichever came first, our Founding Fathers predicted that if we did not maintain our religious
morality, we could not maintain our freedom. Benjamin Franklin
said, "only a virtuous people are capable of freedom. As nations
35 1
become corrupt and vicious, they have more need of masters."
President John Adams said, "our Constitution was made only for a
moral and religious people. It is wholly inadequate to the gov352
ernment of any other."
Charles Carroll, a signer of the Declaration of Independence,
said:
Without morals a republic cannot subsist any length of time;
they therefore who are decrying the Christian religion whose
morality is so sublime and pure ... are undermining the solid

346.
347.

BORK, supra note 237, at 63.
Id. at 61-64.

348.

BARTON, supra note 1, at 241-46.

349.
350.

Id.
Id.

351.

10 BENJAMIN FRANKLIN, THE WORKS OF BENJAMIN FRANKLIN 297 (Jared Sparks

ed., Tappan, Whittemore & Mason 1840), cited in BARTON, supranote 1, at 321.
352. WORKS OF JOHN ADAMS, supra note 168, at 168, cited in BARTON, supra note 1, at
319.
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foundation of morals, the best security for the duration of free
353
governments.
Patrick Henry, famous for the saying "Give me liberty or give me
death," described "virtue, morality, and religion" as "the great pillars of all government and of social life. 35 4
The Founders of our nation recognized that government cannot
impose morality by its laws. Morality grows out of belief in a God
who will impose punishments in the next life. Where our public
institutions disregard the religious foundation of morality, perhaps it is no wonder that we see rampant immorality in business
(the Enron scandal, for example), popular culture (where violence
and sexual promiscuity abound), and in politics (where a President has sexual relations with an intern and a Congressman
sends lewd text messages to a young male page). Where traditional notions of religious morality are denigrated by our courts,
perhaps we should not be surprised that they are likewise denigrated elsewhere in our society.
F.

Abortion and Sodomy Cases

One wonders whether decisions such as Roe v. Wade 355 or Lawrence v. Texas 356 could have been rendered but for the anti-religion
trend in the Supreme Court. Indeed, in an earlier time, it is difficult to conceive of citizens willing to participate as plaintiffs in
such cases, given the scandal that would have attended their
claims. But as our society "defines deviancy down," 357 it accepts
more and more immoral behavior and the scandal disappears.
When various state legislatures banned abortion, sodomy and
other such acts, they were enforcing consensus notions of sexual
morality. Those notions, in turn, derived largely from the Sixth
Commandment and other religious precepts. Nineteenth century
America reacted to industrialization, urbanization, immigration
and affluence with an ethos of self-control derived from religion.
353. BERNARD C. STEINER, THE LIFE AND CORRESPONDENCE OF JAMES MCHENRY 475
(The Burrows Brothers Co. 1907), cited in BARTON, supra note 1, at 320.
354.

2 PATRICK HENRY, PATRICK HENRY: LIFE, CORRESPONDENCE AND SPEECHES, 592

(William Wirt Henry ed., Charles Scribner's Sons 1891), cited in BARTON, supra note 1, at
321.
355. 410 U.S. 113 (1973) (constitutional right to abortion).
356. 539 U.S. 558 (2003) (constitutional right to sodomy).
357. Daniel Patrick Moynihan, Defining Deviancy Down, 62 THE AM. SCHOLAR 1, 17
(1993), cited in ROBERT H. BORK, SLOUCHING TOWARDS GOMORRAH: MODERN LIBERALISM
AND AMERICAN DECLINE 3 (1996).
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By contrast, in the late twentieth century, Americans adopted an
ethos of self-expression, or what Judge Robert Bork calls radical
individualism.3 5 8 Our society's defection from standards of personal conduct such as civility, industry and self-restraint, standards once considered indispensable to democracy, has coincided
with the gradual decay of religion among liberal elites. 359 The intellectual classes are highly influential and view religion as little
more than superstition that has been vanquished by current scientific thinking. They offer naturalistic atheism and secular humanism as the politically correct alternatives to Christianity. 360
These doctrines make it possible for people, including judges, to
construct justifications for abortion, homosexuality, euthanasia,
and other practices traditionally condemned as sinful.
In such a climate, where the elite in politics, academia, media
and law eschew the traditional constraints of religion, and where
government has been divorced from religion, arguments based on
religious principles no longer persuade. The argument that all of
the world's major religions consider abortion and homosexuality to
be sinful will not overcome a mindset that values self-gratification
over all else. To reverse our cultural decline, people of religious
faith will have to educate the next generation's leaders in politics,
academia, media and law. Politically correct dogma about sexuality, evolution and other subjects will have to be challenged with
361
arguments grounded in science as well as faith.
G.

Crisis of Consciencefor Doctors, Pharmacists,and Others

Now that the United States Supreme Court has recognized
practices such as abortion and sodomy as constitutional rights,
modern-day religious believers often find themselves in a crisis of
conscience in the workplace. For example, may a Catholic physician or a Catholic hospital refuse to conduct abortions? May a
pharmacist refuse to dispense contraceptives or the morning-after
pill on religious grounds? May a Christian employer refuse to provide same-sex health benefits for employees?
The Alliance Defense Fund has handled many such cases. For
example:

358.
359.
360.
361.

BORK, supranote 357, at 273-74.
Id.
Id. at 294-95.
Id. at 295.
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* Three Minnesota prison guards were charged with sexual
harassment because they silently read their Bibles while attending a mandatory "diversity training" program, "Gays and
Lesbians in the Workplace." After being disciplined, the
guards successfully sued the Department of Corrections on
the grounds that they had been singled out for punishment
362
based on their religious beliefs.
* A Catholic pharmacist who declined to fill a prescription for
a birth control medication was charged by the Wisconsin Department of Regulation and Licensing with endangering "the
health, welfare, or safety of a patient" because he declined to
refill a contraceptive prescription due to his religious convictions. The pharmacy manager filled the prescription two days

later. 363
Two San Diego doctors were sued for discrimination when
they refused to perform an artificial insemination procedure
on an unmarried lesbian woman for clinical and religious reasons. The lower court ruled that the doctors could not use
their religious views as a defense. The appeals court reversed, ruling that the doctors were "entitled to present evidence that their religious beliefs prohibited them from performing [the procedure] on any unmarried woman, regardless
of the woman's sexual orientation ....,,364
e

* The Christian Medical Association, American Association of
Pro-Life Obstetricians and Gynecologists, and the Fellowship
of Christian Physician Assistants intervened to oppose California Attorney General Bill Lockyer's suit challenging the
The Weldon
Weldon Amendment as unconstitutional.
Amendment, signed into law in December 2004, forbids state
and local governments from discriminating against healthcare

362. A Huge Win for Freedom of Conscience in Minnesota!, ALLIANCE DEF. FUND,
Aug. 20, 2002, http://www.alliancedefensefund.org/news/story.aspx?cid=3089.
363. Wisconsin Officials to Pharmacist: Violate Your Conscience and Call Us in the
Morning,

ALLIANCE

DEF.

FUND,

Oct.

12,

2004,

http://www.alliancedefensefund.org/news/pressrelease.aspx?cid=2818.
364. Calif.Appeals Court OK's Religious Liberty Defense for Doctors Obeying Conscience
2005,
6,
FUND,
Dec.
DEF.
ALLIANCE
Case,
Insemination
in
Apparently the
http://www.alliancedefensefund.org/news/pressrelease.aspx?cid=3618.
appeals court found religious objection to lesbian motherhood more distasteful than religious objection to unmarried motherhood in general.
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providers that refuse to perform or refer patients for abor365
tions.
In 2006, Catholic Charities of the Boston Archdiocese
abandoned all adoption services rather than be compelled by state
law to place children with homosexual couples. 366
The
Archdiocese had provided adoption services since 1903.367
Were religious freedom given the central importance it had in
our Founders' time, these cases would be easy to resolve in favor
of the exercise of religious conscience. Indeed, given the moral
culture prevalent in our Founders' time, such cases would probably never have arisen in the first place, because abortion and homosexuality would have been condemned as sinful. But in the
current cultural and jurisprudential climate, former sins are now
constitutional rights, so these kinds of conflicts between religious
morality and secular values will continue to arise. Euthanasia,
gay marriage, and embryonic stem cell research are other likely
subjects for conscience controversies. If the Constitution were
construed according to original intent, these issues would either
be easy to resolve or would not arise at all.
V.

CONCLUSION

The Founders constructed a governmental and legal structure
in harmony with prevailing religious precepts. As our Supreme
Court has departed from the original intent of the Founders,
moral issues are increasingly the focus of litigious dispute. This is
not because the demands of religion have changed; it is because
certain segments of our society seek relief from those demands.
The religious traditions of our society have not changed; some citizens have demanded changes in the law to permit practices considered sinful under those traditions.
Surprisingly, members of the political left do not think the cultural shift away from religious morality has gone far enough.
They warn against a dangerous blurring of the line that separates
church and state. One of the words that secularists hurl in the
religious freedom debate is "theocracy." The secularists charge
365. Pro-life Healthcare Groups Fight California'sAttempts to CriminalizeRight of Conscience,
ALLIANCE
DEF.
FUND,
June
12,
2006,
http://www.alliancedefensefund.org/news/story.aspx?cid=3777.
366. Chuck Colbert, Catholic Agency to Halt Adoption Work, NAT'L CATHOLIC REP.,
Mar. 24, 2006, http://www.fmdarticles.com/p/articles/mimll4l/is_21_42/ai_nl6ll9113.
367. Id.

260

Duquesne Law Review

Vol. 45

that members of the "religious right" are trying to transform the
United States into a theocracy. 368 They fear the establishment of
Christianity as an authoritarian state religion that would persecute unbelievers, censor political dissent, and police popular culture. They cite the most extreme fundamentalist practices as the
norm in the coming age of religious totalitarianism, and worry
that the future of American democracy is at risk.369
To Christians, of course, this sounds ridiculous. Christians are
not seeking to establish the Western counterpart of Sharia law;
Christians are just trying to preserve some semblance of the religious morality upon which this country was founded. To put
things in perspective:
It may be instructive to think about the wish list of Christianconservative organizations involved in politics. They would
generally prohibit abortion, and perhaps research that destroys human embryos. They would have the government refuse to accord legal standing to homosexual relationships.
They would restrict pornography in various ways. They
would have more prayer in the schools, and less evolution.
They think that religious groups should be able to participate
in federal programs without compromising their beliefs. They
would replace sex education with abstinence education. They
want the government to promote marital stability . ...
Nearly every one of these policies - and all of the most conservative ones - would merely turn the clock back to the late
1950s. That may be a very bad idea, but the America of the
3 70
1950s was not a theocracy.
To Christians, the debate over the proper interpretation of the
First Amendment is not just about pornography, school prayer, or
the public display of the Ten Commandments. Christians recognize that the flawed notion of the "wall of separation" threatens
not only religious freedom, but all American liberties:
We have witnessed a wholesale campaign in the course of the
last several decades to drive God out of every aspect of American public and political life. Some see in this some service to
368. Ross Douthat, Theocracy, Theocracy, Theocracy, FIRST THINGS, Aug./Sept. 2006,
http://www.firstthings.com/article.php3?id-article=130.
369. Id.
370. Id. (quoting Ramesh Ponnuru, Secularism and Its Discontents, NAT'L REV., Dec. 27,
2004).
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a regime of "toleration" for different religious views, but we all
know that what has in fact resulted is a regime of the utmost
intolerance for that religious view that acknowledges the supreme authority of the Creator, God.
But if we deny the authority of the Creator, God, then we
deny the first principle of this nation's existence. For, if God
has no authority, then it matters not whether or not He endowed us with rights - and no authority, therefore, exists to
support the claim of the people to govern themselves.

If you assail the right of the people to honor God, then you assail the first principle of their self-government, which is that
we are endowed by our Creator with unalienable rights leading to the consequence that the only form of government that
is legitimate is a form of government that respects those Godgiven rights. No God, no republic. No God, no representation.
No God, no due process. No God, no sanctity of individual
rights, liberty, and life.
The denial of God is an assault not only upon the people's
conscience, but upon their claim to have from God the right to
govern themselves through representative institutions.
The triumph of this false doctrine of separation, therefore,
portends not only the persecution of our faith, but the destruction of our liberty. 371
To a large extent, this threat to our liberty has been fought in
372
the courts. Alan Sears's excellent book, The ACLU vs. America,
tells the story. If we want to reverse or curtail this trend, as lawyers, we must be in the vanguard. First, we must understand the
religious heritage of our republic. Second, we must be willing to
serve as pro bono counsel to defend our first freedom. Third, we
must support judges and candidates who will defend the original
intent of the First Amendment. And at all times we must seek
God's guidance.

371. Alan Keyes, Address to Constitution Party Conference, Concord, N.H.,
(Dec. 2, 2006), http://www.renewamerica.us/archives/speeches/06j1202concord.htm.
372. SEARS & OSTEN, supranote 107.
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APPENDIX
RELIGIOUS REFERENCES IN THE CONSTITUTIONS OF ALL FIFTY OF
THE UNITED STATES
Alabama 1901, Preamble. We the people of the State of Alabama, invoking the favor and guidance of Almighty God, do ordain
and establish the following Constitution. ALA. CONST. pmbl.
Alaska 1956, Preamble. We, the people of Alaska, grateful to
God and to those who founded our nation and pioneered this great
land ....
ALASKA CONST. pmbl.
Arizona 1911, Preamble. We, the people of the State of Arizona, grateful to Almighty God for our liberties, do ordain this
Constitution ....
ARIZ. CONST. pmbl.
Arkansas 1874, Preamble. We, the people of the State of Arkansas, grateful to Almighty God for the privilege of choosing our
own form of government .... ARK. CONST. pmbl.
California 1879, Preamble. We, the People of the State of
California, grateful to Almighty God for our freedom ....
CAL.
CONST. pmbl.
Colorado 1876, Preamble. We, the people of Colorado, with
profound reverence for the Supreme Ruler of the Universe ....
COLO. CONST. pmbl.
Connecticut 1818, Preamble. The People of Connecticut, acknowledging with gratitude the good Providence of God. .
CONN. CONST. pmbl.
Delaware 1897. Preamble. Through Divine Goodness all men
have, by nature, the rights of worshipping and serving their Creator according to the dictates of their consciences ....
DEL. CONST.
pmbl.
Florida 1885, Preamble. We, the people of the State of Florida, grateful to Almighty God for our constitutional liberty, establish this Constitution ....
FLA. CONST. pmbl.
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Georgia 1777, Preamble. We, the people of Georgia, relying
upon protection and guidance of Almighty God, do ordain and establish this Constitution ....
GA. CONST. pmbl.
Hawaii 1959, Preamble. We, the people of Hawaii, Grateful
for Divine Guidance ... establish this Constitution. HAW. CONST.
pmbl.
Idaho 1889, Preamble. We, the people of the State of Idaho,
grateful to Almighty God for our freedom, to secure its blessings
and promote our common welfare do establish this Constitution.
IDAHO CONST. pmbl.
Illinois 1870, Preamble. We, the people of the State of Illinois, grateful to Almighty God for the civil, political and religious
liberty which He hath so long permitted us to enjoy and looking to
Him for a blessing on our endeavors .... ILL. CONST. pmbl.
Indiana 1851, Preamble. We, the People of the State of Indiana, grateful to Almighty God for the free exercise of the right to
choose our form of government ....
IND. CONST. pmbl.
Iowa 1857, Preamble. We, the People of the State of Iowa,
grateful to the Supreme Being for the blessings hitherto enjoyed,
and feeling our dependence on Him for a continuation of these
blessings, establish this Constitution. IOWA CONST. pmbl.
Kansas 1859, Preamble. We, the people of Kansas, grateful to
Almighty God for our civil and religious privileges, establish this
Constitution. KAN. CONST. pmbl.
Kentucky 1891, Preamble. We, the people of the Commonwealth are grateful to Almighty God for the civil, political and religious liberties .... KY. CONST. pmbl.
Louisiana 1921, Preamble. We, the people of the State of
Louisiana, grateful to Almighty God for the civil, political and religious liberties we enjoy .... LA. CONST. pmbl.
Maine 1820, Preamble. We the People of Maine, acknowledging with grateful hearts the goodness of the Sovereign Ruler of the
Universe in affording us an opportunity... And imploring His aid
and direction ....
ME. CONST. pmbl.
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Maryland 1776, Preamble. We, the people of the State of
Maryland, grateful to Almighty God for our civil and religious liberty ....
MD. CONST. pmbl.
Massachusetts 1780, Preamble. We ... the people of Massachusetts, acknowledging, with grateful hearts, the goodness of the
great Legislator of the Universe, in affording us . . . an opportunity ... of forming a new constitution of civil government, for ourselves and posterity . . . devoutly imploring His direction ....
MASS. CONST. pmbl.
Michigan 1908, Preamble. We, the people of the State of
Michigan, grateful to Almighty God for the blessings of freedom,
establish this Constitution. MICH. CONST. pmbl.
Minnesota 1857, Preamble. We, the people of the State of
Minnesota, grateful to God for our civil and religious liberty, and
desiring to perpetuate its blessings .... MINN. CONST. pmbl.
Mississippi 1890, Preamble. We, the people of Mississippi in
convention assembled, grateful to Almighty God, and invoking His
blessing on our work .... MISS. CONST. pmbl.
Missouri 1845, Preamble. We, the people of Missouri, with
profound reverence for the Supreme Ruler of the Universe, and
grateful for His goodness ... establish this Constitution ....
MO.
CONST. pmbl.
Montana 1889, Preamble. We, the people of Montana, grateful to Almighty God for the blessings of liberty, establish this Constitution .... MONT. CONST. pmbl.
Nebraska 1875, Preamble. We, the people, grateful to Almighty God for our freedom ... establish this Constitution. NEB.
CONST. pmbl.
Nevada 1864, Preamble. We the people of the State of Nevada, grateful to Almighty God for our freedom, establish this
Constitution. NEV. CONST. pmbl.
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New Hampshire 1792, Bill of Rights, Article 5. Every individual has a natural and unalienable right to worship God according to the dictates of his own conscience. N.H. CONST. pt. 1, art. 5.
New Jersey 1844, Preamble. We, the people of the State of
New Jersey, grateful to Almighty God for civil and religious liberty which He hath so long permitted us to enjoy, and looking to
Him for a blessing on our endeavors .... N.J. CONST. pmbl.
New Mexico 1911, Preamble. We, the People of New Mexico,
N.M.
grateful to Almighty God for the blessings of liberty ....
CONST. pmbl.
New York 1846, Preamble. We, the people of the State of
New York, grateful to Almighty God for our freedom, in order to
secure its blessings .... N.Y. CONST. pmbl.
North Carolina 1868, Preamble. We the people of the State
of North Carolina, grateful to Almighty God, the Sovereign Ruler
of Nations, for our civil, political, and religious liberties, and acknowledging our dependence upon Him for the continuance of
those ....
N.C. CONST. pmbl.
North Dakota 1889, Preamble. We, the people of North Dakota, grateful to Almighty God for the blessings of civil and reliN.D. CONST. pmbl.
gious liberty, do ordain ....
Ohio 1852, Preamble. We the people of the State of Ohio,
grateful to Almighty God for our freedom, to secure its blessings..
OHIO CONST. pmbl.
Oklahoma 1907, Preamble. Invoking the guidance of Almighty God, in order to secure and perpetuate the blessing of liberty.., establish this Constitution. OKLA. CONST. pmbl.
Oregon 1857, Bill of Rights, Section 2. All men shall be secure in the Natural right, to worship Almighty God according to
the dictates of their consciences. OR. CONST. art 1, § 2.
Pennsylvania 1776, Preamble. We, the people of Pennsylvania, grateful to Almighty God for the blessings of civil and reliPA. CONST.
gious liberty, and humbly invoking His guidance ....
pmbl.
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Rhode Island 1842, Preamble. We, the People of the State of
Rhode Island, grateful to Almighty God for the civil and religious
liberty which He hath so long permitted us to enjoy, and looking to
Him for a blessing .... R.I. CONST. pmbl.
South Carolina 1778, Preamble. We, the people of the State
of South Carolina, grateful to God for our liberties, do ordain and
establish this Constitution. S.C. CONST. pmbl.
South Dakota 1889, Preamble. We, the people of South Dakota, grateful to Almighty God for our civil and religious liberties.
...
S.D. CONST. pmbl.
Tennessee 1796, Declaration of Rights, Section 3. That all
men have a natural and indefeasible right to worship Almighty
God according to the dictates of their conscience ....
TENN.
CONST. art. 1, § 3.
Texas 1845, Preamble. We the People of the Republic of
Texas, acknowledging, with gratitude, the grace and beneficence
of God .... TEX. CONST. pmbl.
Utah 1896, Preamble. Grateful to Almighty God for life and
liberty, we establish this Constitution. UTAH CONST. pmbl.
Vermont 1777, Preamble. Whereas all government ought to
enable the individuals who compose it to enjoy their natural
rights, and other blessings which the Author of Existence has bestowed on man .... VT. CONST. pmbl.
Virginia 1776, Bill of Rights, Section 16. [A]ll men are
equally entitled to the free exercise of religion, according to the
dictates of conscience; and ... it is the mutual duty of all to practice Christian forbearance, love and charity towards each other.
VA. CONST. art. 1, § 16.
Washington 1889, Preamble. We the People of the State of
Washington, grateful to the Supreme Ruler of the Universe for our
liberties, do ordain this Constitution. WASH. CONST. pmbl.
West Virginia 1872, Preamble. Since through Divine Providence we enjoy the blessings of civil, political and religious liberty,
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we, the people of West Virginia, reaffirm our faith in and constant
reliance upon God. W.VA. CONST. pmbl.
Wisconsin 1848, Preamble. We, the people of Wisconsin,
grateful to Almighty God for our freedom, domestic tranquility...
* WIS. CONST. pmbl.
Wyoming 1890. Preamble. We, the people of the State of
Wyoming, grateful to God for our civil, political, and religious liberties... establish this Constitution. WYO. CONST. pmbl.

